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Throughout California’s history, local legislative bodies have played a vital role in bringing
participatory democracy to thecitizensof the state. Local legislative bodies- such asboards, councils
and commissions- arecreated in recognition of thefact that several mindsare better than one, and that
through debate and discussion, the best ideaswill emerge. Thelaw which guaranteesthe public’ sright
to attend and participate in meetings of local legislative bodiesis the Ralph M. Brown Act.

Whilelocal legidlative bodies generally are required to hold meetings in open forum, the Brown Act
recognizesthe need, under limited circumstances, for these bodiesto meet in privatein order to carry
out their responsibilitiesin the best interests of the public. For example, the law contains a personnel
exception based on notions of personal privacy, and a pending litigation exception based upon the
precept that government agencies should not be disadvantaged in planning litigation strategy.
Although the principle of open meetings initially seems ssimple, application of the law to real life
situations can prove to be quite complex.

The purpose of this pamphlet is to provide a brief description of the Brown Act, aong with a
discussion of court decisions and opinions of this office that add to our understanding by applying it
in specific factual contexts. We hope this pamphlet will assist both public officials and those who
monitor the performance of local legidative bodies to minimize and resolve disputes over
interpretations of the Brown Act. In recent years, both the California Supreme Court and the courts
of appeal have recognized the benefit of pamphlets issued by our office. This recognition by the
courts, along with many favorable comments from members of the public, strengthens our resolve to
continue producing reliable informational materials on the Brown Act and other California laws.
Publication of these materials constitutes a tradition of service that we value greatly.

|deas and suggestions for future editions of this pamphlet are welcomed and should be addressed to
the editor.

Sincerely,

BILL LOCKYER
Attorney Generd

1300 | Street » Suite 1740  Sacramento, Californias 95814
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INTRODUCTION

This pamphlet concerns the provisions of the Ralph M. Brown Act, which govern open meetings for
local government bodies. The Brown Act is contained in section 54950 et seq. of the Government
Code. Accordingly, all statutory references in this pamphlet are to the Government Code unless
otherwise noted. The pamphlet containsatable of contents, which may also serve asatopical outline
for thereader. The pamphlet also includesabrief summary of the main provisions of the Brown Act,
along with referencesto the appropriate Government Code sections and chapters of thetext. Thetext
includes a discussion of the law along with tips on how the law should be applied in particular
situations. Numerous references are made to legal authorities throughout the text. A copy of the
Brown Act initsentirety is set forth in the appendix to the pamphlet. Lastly, the pamphlet contains
atable of authorities so that the reader can determine all of the placesin thetext where referencesare
made to a particular authority.

In preparing this pamphlet, we relied on a variety of legal resources. Appellate court cases were
consulted and are cited throughout the pamphlet. While most of the more significant cases are
discussed, this pamphl et isnot intended to be acompendium of all court casesinthisarea. Inaddition,
we drew upon published opinions and unpublished letter opinions issued by this office. Attorney
General opinions, unlike appellate court decisions, are advisory only and do not constitute the law of
the state. However, with respect to the Brown Act, the courts have frequently adopted the analysis of
Attorney General opinions, and have commented favorably on the service afforded by those opinions
and this pamphlet. (Bell v. Vista Unified School Dist. (2000) 82 Cal.App.4th 672; Freedom
Newspapers v. Orange County Employees Retirement System (1993) 6 Cal. 4th 821, 829.)

Published opinions are cited by volume and page number (e.g., 32 Ops.Cal.Atty.Gen. 240 (1958)).
Unpublished |etter opinions are cited asindexed | etters by year and page number (e.g., Cal .Atty.Gen.,
Indexed Letter, No. IL 76-201 (October 20, 1976).) Published opinions are available through law
librariesand someattorneys' offices. Asagenera rule, indexed | ettersareavailable only inthe Office
of the Attorney General. Copiesmay be obtained by arequest to the Public Inquiry Unit of the Office
of the Attorney General.

If you have specific questions or problems, the statutes, cases and opinions should be consulted. You
also may wish to refer the matter to the attorney for the agency in question, a private attorney or the
district attorney.

Thepamphletiscurrent through January 2003 with respect to statutes, case law, and Attorney General
opinions.



SUMMARY OF KEY BROWN ACT PROVISIONS

COVERAGE

PREAMBLE:

Public commissions, boards, councils and other legislative 54950

bodies of local government agenciesexist to aid in the conduct
of the people's business. The people do not yield their
sovereignty to the bodiesthat servethem. The peopleinsist on
remaininginformed toretain control over thelegislativebodies
they have created.

GOVERNING BODIES:

Includes city councils, boards of supervisors, and district
boards. Also covered are other legislative bodies of local
government agencies created by state or federal law.

SUBSIDIARY BODIES:

Includes boards or commissions of alocal government agency
as well as standing committees of a legisative body. A
standing committee has continuing subject matter jurisdiction
or a meeting schedule set by its parent body. Less-than-a-
guorum advisory committees, other than standing committees,
are exempt.

54952(a)

54952(b)

PRIVATE OR NONPROFIT CORPORATIONS OR ENTITIES:

Covered only if:

a A legidlative body delegates some of its
functions to a private corporation or entity; or

b. If alegislative body providessomefundingto a
private corporation or entity and appointsone of
its members to serve as a voting member of
entity’ s board of directors.

Vi

54952(c)(1)(A)

54952(c)(1)(B)

Ch. |

Ch.l &Il

Ch. Il

Ch. Il



MEETING DEFINED

INCLUDES:

Any gathering of a quorum of alegislative body to discuss or
transact business under the body’ sjurisdiction; serial meetings
are prohibited.

EXEMPTS:

Q) Individual contactsbetween board membersand
others which do not constitute serial meetings;

2 Attendance at conferencesand other gatherings
which are open to public so long as members of
legislative bodies do not discuss among
themselves business of a specific nature under
the body’ s jurisdiction;

(©)) Attendance at social or ceremonia events
where no business of the body is discussed.

LOCATIONS OF MEETINGS:

A body must conduct its meetings within the boundaries of its
jurisdiction unless it qualifies for a specific exemption.

TELECONFERENCE MEETINGS:

Teleconference meetings may be held under carefully defined
conditions. The meeting notice must specifically identify all
teleconference locations, and each such location must be fully
accessible to members of the public.

PUBLIC RIGHTS

PUBLIC TESTIMONY: :

54952.2

54952.2(c)(1)

54952.2(c)(2),
(3) and (4)

54952.2(c)(5)

54954

54953

Public may comment on agenda items before or during 54954.3

consideration by legidative body. Time must be set asidefor
public to comment on any other matters under the body’s
jurisdiction.

vii

Ch. 111

Ch. 111

Ch. 1V

Ch. 111

Ch.IV&V



NON-DISCRIMINATORY FACILITIES:

Meetings may not be conducted in a facility that excludes
persons on the basis of their race, religion, color, national
origin, ancestry, or sex, or that is inaccessible to disabled
persons, or where members of the public may not be present
without making a payment or purchase.

COPY OF RECORDING:

Public may obtain acopy, at cost, of an existing tape recording
made by thelegislativebody of itspublic sessions, andtolisten
to or view the body’s origina tape on a tape recorder or
viewing device provided by the agency.

PUBLIC VOTE:

All votes, except for those cast in permissible closed session,
must be cast in public. No secret ballots, whether preliminary
or final, are permitted.

CLOSED MEETING ACTIONSDOCUMENTS:

At an open session following a closed session, the body must
report on final action taken in closed session under specified
circumstances. Where final action is taken with respect to
contracts, settlement agreements and other specified records,
the public may receive copies of such records upon request.

TAPING OR BROADCASTING:

M eetings may be broadcast, audio-recorded or video-recorded
so long as the activity does not constitute a disruption of the
proceeding.

CONDITIONS TO ATTENDANCE:

Public may not be asked to register or identify themselvesor to
pay feesin order to attend public meetings.

PUBLIC RECORDS:

Materials provided to a maority of a body which are not
exempt from disclosure under the Public Records Act must be
provided, upon request, to members of the public without
delay.

viii

54953.2; 54961

54953.5

54953(c)

54957.1

54953.5;
54953.6

54953.3;
54961

54957.5

Ch.Vv

Ch.Vv

Ch. VI

Ch.1V,V &
VI

Ch.Vv

Ch.Vv

Ch.Vv



REQUIRED NOTICESAND AGENDAS

REGULAR MEETINGS:

Agenda containing brief general description (approximately
twenty words in length) of each matter to be considered or
discussed must be posted at least 72 hours prior to meeting.

SPECIAL MEETINGS:

Twenty-four hour notice must be provided to members of
legislative body and media outlets including brief general
description of mattersto be considered or discussed.

EMERGENCY MEETINGS:

One hour notice in case of work stoppage or crippling
activity, except in the case of adire emergency.

CLOSED SESSION AGENDAS:

All itemsto be considered in closed session must be described
in the notice or agenda for the meeting. A model format for
closed-session agendas appears in section 54954.5. Prior to
each closed session, the body must orally announce the subject
matter of the closed session. If final action istaken in closed
session, the body generally must report the action at the
conclusion of the closed session.

AGENDA EXCEPTION:

Special procedures permit abody to proceed without an agenda
in the case of emergency circumstances, or where a need for
immediate action cameto theattention of thebody after posting
of the agenda.

54954.2

54956

54956.5

54954.2;
54954.5;
54957.1 and
54957.7

54954.2(b)

Ch. 1V

Ch. 1V

Ch. 1V

Ch. 1V

Ch. 1V



CLOSED-SESSION MEETINGS

PERSONNEL EXEMPTION:

The body may conduct a closed session to consider
appointment, employment, evaluation of performance,
discipline or dismissal of an employee. With respect to
complaintsor charges against an employee brought by another
person or another employee, the employee must be notified, at
least 24 hoursin advance, of hisor her right to havethe hearing
conducted in public.

PUBLIC SECURITY:

A body may meet with law enforcement or security personnel
concerning the security of public buildings and services.

PENDING LITIGATION:

A body may meet in closed session to receive advice fromits
legal counsel concerning existinglitigation, initiating litigation,
or situationsinvolving asignificant exposuretolitigation. The
circumstances which constitute significant exposure to
litigation are expressly defined in section 54956.9(b)(3).

LABOR NEGOTIATIONS:

A body may meet in closed session with its negotiator to
consider |abor negotiationswith represented and unrepresented
employees. Issuesrelated to budgets and avail able funds may
be considered in closed session, athough final decisions
concerning salaries of unrepresented employees must be made
in public.

REAL PROPERTY NEGOTIATIONS:

A body may meet in closed session with its negotiator to
consider price and terms of payment in connection with the
purchase, sale, exchange or lease of real property.

54957

54957

54956.9

54957.6

54956.8

Ch. VI

Ch. VI

Ch. VI

Ch. VI

Ch. VI



REMEDIES AND SANCTIONS

CIVIL REMEDIES:

Individuals or the district attorney may file civil lawsuits for
injunctive, mandatory or declaratory relief, or to void action
taken in violation of the Act.

Attorneys’ fees are available to prevailing plaintiffs.

CRIMINAL SANCTIONS:

The district attorney may seek misdemeanor penalties against
a member of a body who attends a meeting where action is
taken in violation of the Act, and where the member intended
to deprive the public of information which the member knew
or has reason to know the public was entitled to receive.

Xi

54960; Ch. Vil
54960.1
54960.5
54959 Ch. Vil
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CHAPTERI.

PURPOSE AND SCOPE

The Ralph M. Brown Act (Gov. Code, § 54950" et seq., hereinafter “the Brown Act,” or “the Act”)
governs meetings conducted by local |egidative bodies, such as boards of supervisors, city councils
and school boards. The Act representsthe L egislature’ s determination of how the balance should be
struck between public accessto meetings of multi-member public bodies on the one hand and the need
for confidential candor, debate, and information gathering on the other. Astherest of this pamphlet
will indicate, the Legidlature has established a presumption in favor of public access. Asthe courts
have stated, the purpose of the Brown Act is to facilitate public participation in local government
decisionsand to curb misuse of the democratic process by secret |legislation by public bodies. (Cohan
v. City of Thousand Oaks (1994) 30 Cal.App.4th 547, 555.) To these ends, the Brown Act imposesan
“open meeting” requirement on local legislativebodies. (854953 (a); Boylev. City of Redondo Beach
(1999) 70 Cal.App.4th 1109, 1116.)

However, the Act also contains specific exceptions from the open meeting requirements where
government has a demonstrated need for confidentiality. These exceptions have been construed
narrowly; thusif aspecific statutory exception authorizing aclosed session cannot befound, the matter
must be conducted in public regardless of its sensitivity. (8 54962; Rowen v. Santa Clara Unified
School District (1981) 121 Cal.App.3d 231, 234; 68 Ops.Cal .Atty.Gen. 34, 41-42 (1985).)

Where mattersare not subject to aclosed meeting exception, the Act has been interpreted to mean that
al of thedeliberative processes by |egid ative bodies, including discussion, debate and the acquisition
of information, be open and available for public scrutiny. (Sacramento Newspaper Guild v.
Sacramento County Bd. of Suprs. (1968) 263 Cal.App.2d 41; 42 Ops.Cal .Atty.Gen. 61, 63 (1963); 32
Ops.Cal.Atty.Gen. 240 (1958).) The Act only applies to multi-member bodies such as councils,
boards, commissionsand committeessince, unlikeindividual decision makers, such bodiesarecreated
for the purpose of reaching collaborative decisions through public discussion and debate.

A host of provisions combine to provide public access to the meetings of legisative bodies. For
example, the times and dates of all meetings must be noticed and an agenda must be prepared
providing abrief general description of al mattersto be discussed or considered at the meeting. (88
54954, 54954.2.) Asaprecondition to attending the meeting, members of the public may not be asked
to provide their names. (8 54953.3.) While in attendance, members of the public may make video or
audio recordingsof themeeting. (854953.5.) Asageneral rule, information givento amajority of the
members of the legislative body in connection with an open meeting must be equally available to
members of the public. (854957.5.) Before or during consideration of each agendaitem, the public
must be given an opportunity to comment on the item. (8 54954.3(a).)

L All statutory references are to the Government Code except as otherwise indicated.
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WhiletheAct createsbroad public accessrightsto the meetingsof legislativebodies, it al so recognizes
thelegitimate needs of government to conduct some of its meetings outside of the public eye. Closed-
session meetings are specifically defined and are limited in scope. They primarily involve personnel
issues, pending litigation, labor negotiations and real property acquisitions. (88 54956.8, 54956.9,
54957, 54957.6.) Each closed-session meeting must be preceded by a public agenda and by an oral
announcement. (88 54954.2, 54957.7.) When final action is taken in closed session, the legidative
body may be required to report on such action. (8§ 54957.1.)

The following chapters contain a more detailed discussion of the persons governed by the Act, the
notice and agenda requirements, access rights of the public, limitations on closed sessions and
available remedies for violation of the Act.

CHAPTERII.

BODIES SUBJECT TO THE BROWN ACT

The Brown Act applies to the “legislative bodies’ of all local agenciesin California, e.g., councils,
boards, commissions and committees. (88 54951, 54952.) In addition, any person elected to serve as
a member of alegidlative body who has not assumed the duties of office shall conform his or her
conduct to the requirements of the Act, and shall be treated for purposes of enforcement of the Act as
if heor shehad already assumed office. (854952.1; see, 216 Qutter Bay Associatesv. County of Sutter
(1997) 58 Cal.App.4th 860.)

The Act does not apply to individual decision makers who are not elected or appointed members of
legislative bodies such asagency or department heads when they meet with advisors, staff, colleagues
or anyone else. Similarly, the Act does not apply to multi-member bodies which are created by an
individual decision maker. (75 Ops.Cal.Atty.Gen. 263, 269 (1992); 56 Ops.Ca .Atty.Gen. 14, 17
(1973).) However, where abody directs or authorizes asingle individual to appoint abody, it would
probably be subject to the Act. (Frazer v. Dixon Unified School District (1993) 18 Cal.App.4th 781,
793; International Longshoremen’s & Warehousemen’s Union v. Los Angeles Expert Terminal, Inc.
(1999) 69 Cal.App.4th 287, 297.) Boards and commissions that are created by statute or ordinance
are subject to the Act even if they are under the jurisdiction of an individual department head.

A singleindividual acting on behalf of an agency isnot a“legidativebody” sincethedefinition of that
term connotesagroup of individuals. Thus, ahearing officer, functioning by himself or herself in an
employeedisciplinary hearing, isnot alegidative body (Wilsonv. San Francisco Mun. Ry. (1973) 29
Cal.App.3d 870, 878-879), nor isan individual city councilmember screening candidatesfor avacant
city office. (Cal.Atty.Gen., Indexed Letter, No. IL 76-181 (September 13, 1976).)
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The Act appliesto the meetings of “legidlative bodies’ of “local agencies.” An understanding of each
of thesetermsisnecessary in order to properly apply the provisions of the Act toindividual situations.
These terms will be discussed in the following sections.

1.

L ocal Agencies

Local agencies include all cities, counties, school districts, municipal corporations, specia
districts, and all other local public entities. (854951.) Thefirst determination one must make
in assessing the applicability of the Act iswhether the agency islocal in nature. If the agency
isessentially local in character, it is probably subject to the Act. (8 54951.) If, however, the
agency is amulti-member state body, the Bagley-Keene Act applies. (8 11120 et seq.) The
fact that an agency iscreated by state or federal law, rather than local ordinance, doesnot mean
that theagency isnot essentially local in character. (854952(a).) Factorsinassessingthelocal
versus state character of a body may include: the geographical coverage of the agency, the
duties of the agency, provisions concerning membership and appoi ntment, or the existence of
an oversight agency.

Theissue of whether an agency islocal or statein character wasaddressed in Torresv. Board
of Commissioners(1979) 89 Cal.App.3d 545, in the context of determining whether ahousing
authority was subject to the Act. The court stated:

“While ahousing authority may be a state agency for some purposes.
.. if itiswithin the Brown Act’ s definition of alocal agency, it issimply not
included within the State Act. We hold that a housing authority created by
Health and Safety Code section 34200 et seg. isincluded within the statutory
definition of alocal agency under the Brown Act in that it is either an ‘ other
local public agency’ or a‘municipal corporation’ or both, as those terms are
usedin Government Codesection 54951.. . .. Theterm‘ municipal corporation’
isbroader thantheterm®city,’ particularly whentheterm*city’ already appears
in the applicable statute. . . . In order to give meaning to the term ‘ municipal
corporation’ in Government Code section 54951 we hold that such term isnot
restricted to its technical sense of a‘city,” genera law or charter, but rather
includes such entities as housing authorities. . . . In addition, a housing
authority islocal in scope and character, restricted geographically initsareaof
operation, and does not have statewide power or jurisdiction even thoughit is
created by, and is an agent of, the state rather than of the city or county in
which it functions. . . .

“Furthermore, as perceptively noted by thetrial court, the placement of
Government Code section 11120 and its history is some persuasive indication
that the State Act was meant to cover executive departments of the state
government and was not meant to cover local agencies merely because they
werecreated by statelaw. A housing authority isno more astate agency under
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these acts than is a city or a county. The fact that such entities from time to
time administer matters of state concern may make them state agents for such
purposes but not state agencies under the open meeting acts.” [Citations
omitted.] (Torresv. Board of Commissioners (1979) 89 Cal.App.3d 545, 549-
550.)

The Act hasa so been found to apply to an air pollution control district (71 Ops.Cal .Atty.Gen.
96 (1988)), aregional open space district (73 Ops.Cal.Atty.Gen. 1 (1990), and to such other
local bodies as area and local voluntary health planning agencies (Cal.Atty.Gen., Indexed
Letter, No. IL 72-79 (April 4,1979).) The Actisamatter of statewide concern and, therefore,
appliesequally to charter and general law cities. (San Diego Unionv. City Council (1983) 146
Cal.App.3d 947, 957.)

The Act doesnot apply tothejudicial branch of government or boardsand commissionswhich
are an adjunct to the judiciary. (See Cal.Atty.Gen., Indexed Letter, No. IL 75-109 (June 3,
1975); Cal.Atty.Gen., Indexed Letter, No. IL 62-46 (May 15, 1962); Cal.Atty.Gen., Indexed
Letter, No. IL 60-16 (February 14, 1960).) This office has also concluded the Act is not
applicable to county central committees of a political party because they are neither public
entities nor are they included in any of the special statutory provisions of the Act. (59
Ops.Cal.Atty.Gen. 162, 164 (1976).)

L egislative Bodies

Having concluded that the Act appliesto bodiesthat are“local” in character, we turn now to
adiscussion of therequirement that such local bodiesqualify as*“legislativebodies’ withinthe
meaning of the Act. Theterm “legislative body” isnot used initstechnical senseinthe Act.
(8 54952.) The Act’s application is not limited to boards and commissions insofar as they
perform*“legislative” functions. Bodiesthat perform actionswhich are primarily executive or
guasi-judicial in nature are also subject tothe Act aswell. (61 Ops.Cal.Atty.Gen. 220 (1978);
57 Ops.Cal.Atty.Gen. 189 (1974).)

In the past, the different types of bodies covered by the Act were set forth in several
Government Code sections. This approach led to confusion with respect to the
interrelationship between these sections and exemptions contained within them. (Freedom
Newspapersv. Orange County Employees Retirement System (1993) 6 Cal.4th 821.) In 1994,
the Legislature amended the Act to consolidate, into a single section, all of the provisions
defining those bodies that are subject to the Act’ s requirements. (8 54952.) By so doing, the
Legislature hoped to clarify the definitions and the exemptions contained in them.

Below isadiscussion of thevarioustypes of bodiesthat are defined as“legidative bodies’ for
purposes of the Act.
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Governing Bodies

The governing bodies of local government agencies are the most basic type of body
subject to the Act’ srequirements. Theseinclude the board of supervisors of acounty,
the city council of acity or thegoverning board of adistrict. (854952(a).) Inaddition,
the Act expressly applies to local bodies created by state or federal statute.
(854952(a).) The board of directorsfor ajoint powers authority would be covered as
agoverning body of alocal agency; joint powers authorities are also covered because
they are created according to a procedure established by state law. (8 6500 et seq.)

Subsidiary Bodies

Any board, commission, committee or other body of alocal agency created by charter,
ordinance, resolution or formal action of alegidative body isitself alegisative body.
(8 54952(b).) Generally, thisisthe case regardless of whether the body is permanent
or temporary, advisory or decisionmaking. However, thereisaspecific exemptionfor
an advisory committeewhichiscomprised solely of lessthan aguorum of themembers
of the legidative body that created the advisory body. (8 54952(b).) This exception
does not apply if the advisory committee is a standing committee. (8 54952(b).) A
standing committee is acommittee which has continuing jurisdiction over aparticular
subject matter (e.g., budget, finance, legislation) or if the committee’'s meeting
schedule is fixed by charter, ordinance, resolution or other formal action of the
legislative body that created it. (See examples, infra, p. 6.)

Theterm*formal action” isused twicein section 54952(b) in connectionwith advisory
committees and standing committees. The term “formal action of alegidative body”
appears to be aterm intended to distinguish between the official actions of the body
and the informal actions of particular board members. For example, in Joiner v. City
of Sebastopol (1981) 125 Cal.App.3d 799, 805, the court concluded that the city
council had taken formal action by designating two of itsmembersto sit on an advisory
committee and establish the committee’ s agenda, even though the council did not act
by formal resolution. Similarly, in Frazer v. Dixon Unified School District (1993) 18
Cal.App.4th 781, 792-793, the court indicated that aschool board’ sauthorizationtothe
superintendent to appoint a committee under specified circumstances constituted a
creation of an advisory committee by formal action of the board. “Formal action of a
legislative body” isnot limited to aformal resolution or aformal vote by the body.

When alegidative body designates less than a quorum of its members that does not
constituteastanding committeeto meet with representati ves of another legid ative body
to exchangeinformation and report back to their respective bodies, ameeting between
the representatives would be exempt from the Act. (Joiner v. City of Sebastopol
(1981) 125 Cal.App.3d 799, 805.) However, if alegidative body designates |ess than
a quorum of its members to meet with representatives of another legislative body to
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perform a task, such as the making of a recommendation, an advisory committee
consisting of therepresentativesfrom both bodieswould be created. Suchacommittee
would be subject to the open meeting and notice provisions of the Act. (Joiner v. City
of Sebastopol (1981) 125 Cal.App.3d 799, 805.) The fact that the advisory committee
was contingent upon the second body’s compliance does not detract from the
conclusion that the creation of the committee must be attributed to the first body’s
action. (Joiner v. City of Sebastopol (1981) 125 Cal.App.3d 799, 805.)

The following illustrates how section 54952(b) operates. A city council creates four
bodies to address various city problems.

. Commission comprised of councilmembers, the city manager and interested
citizens: Thiscommitteeis covered by the Act because there is no exemption
for it regardless of whether it is decisionmaking or advisory in nature.

. Advisory committee comprised of two councilmembers for the purpose of
reviewing all issues related to parks and recreation in the city on an ongoing
basis: This committee is a standing committee which is subject to the Act’s
requirements becauseit has continuing jurisdiction over issuesrelated to parks
and recreation in the city.

. Advisory committee comprised of two city councilmembersfor the purpose of
producing a report in six months on downtown traffic congestion: This
committee is an exempt advisory committee becauseit is comprised solely of
less than a quorum of the members of the city council. It is not a standing
committee because it is charged with accomplishing a specific task in a short
period of time, i.e., itisalimited term ad hoc committee.

. Advisory committee comprised of two councilmembersto meet on the second
Monday of each month pursuant to city council resolution: This committeeis
subject tothe Act asastanding committee becauseits meeting schedul eisfixed
by the city council.

Private or Nonprofit Corporations and Other Entities

Under specified circumstances, meetingsof boards, commissions, committeesor other
multi-member bodies that govern private corporations, limited liability companies or
other entities may become subject to the open meeting requirements of the Act.
Ordinarily, these private corporations or other entitieswill be nonprofit corporations.
In someinstances, they are created by the governmental entity to support the efforts of
the governmental entity. Other timesthey are privately created and, to some degree,
may partner with agovernmental entity to accomplishacommongoal. (SeeEd. Code,
8 47604(a) [concerning possible application to charter schools].) The circumstances
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that determine whether nonprofit corporations or other entities are governed by the
Brown Act are set forth in section 54952(c).

TheAct expressly appliesto private corporations, limited liability companiesand other
entitiesthat are created by the legislative body for the purpose of exercising authority
which can be lawfully delegated to them. (8 54952(c)(1); Epstein v. Hollywood
Entertainment District |1 Business Improvement District (2000) 85 Cal.App.4th 152
[Property Owners Association covered because it received money from taxes on
property and businesses within the Business Improvement District, and it was
structured to assume certain administrativefunctionsordinarily performed by thecity];
85 Ops.Cal.Atty.Gen. 55 (2002) [ Act covered private nonprofit corporation formed for
the purpose of providing programming for a cable television channel set aside for
educational use by acable operator pursuant to its franchise agreement with acity and
subsequently designated by the city to provide the programming services|; 81
Ops.Cal.Atty.Gen. 281, 290 (1998) [community redevelopment agency created
nonprofit entity and delegated authority to it].) Typically, the entities subject to this
subdivision will be nonprofit corporations established jointly by various government
entitiesfor the purposeof constructing, operating or maintaining apublic worksproject
or public facility. (International Longshoremen’s & Warehousemen’s Union v. Los
Angeles Expert Terminal, Inc. (1999) 69 Cal.App.4th 287, 294.)

The Act also applies to the meetings of entities which receive funds from a local
agency wherethelegislative body for thelocal agency appoints one of its membersto
the governing board of the entity as a voting member of the board. (8 54952(c)(2).)
The Act does not apply to boards of a nonprofit corporation or other entity where the
legislative body appoints someone other than one of itsown membersto the governing
body of such entity. It continuesto bethe law that the merereceipt of public funds by
a nonprofit corporation or other entity does not subject it to the requirements of the
Act.

Hospital L essees

TheAct expressly appliesto the meetingsof | esseesof hospital s pursuant to Healthand
Safety Code section 32121, subdivision (p), where the hospital or any part of it was
first leased after January 1, 1994, wherethelessee exercises any del egated authority of
alocal government agency, whether or not the lessee was organized and operated by
the local government agency or a delegated authority. (8 54952(d).)



CHAPTER III.

MEETING DEFINED

The term “meeting” is defined in section 54952.2 and expressly discusses several types of meeting
formats. First, the term “meeting” includes any congregation of a majority of the members of a
legislative body at the same time and place to hear, discuss or deliberate upon any matter which is
under the subject matter jurisdiction of theagency. (854952.2(a).) Under thisdefinition, facetoface
gatherings of alegidative body in which issues under the subject matter jurisdiction of the body are
discussed, decided or voted upon are meetings subject to the Brown Act. Informal gatheringssuch as
lunches or socia gatherings also would constitute meetings if issues under the subject matter
jurisdiction of the body are discussed or decided by the member of the body. Second, the Act
specifically prohibits any use of direct communication, persona intermediaries or technological
devicesthat isemployed by amajority of the members of the legislative body to develop acollective
concurrence as to action to be taken. (8 54952.2(b).) Most often this type of meeting is conducted
through a series of communications by individual members or | ess-than-a-quorum groups, ultimately
involving amajority of thebody’ smembers. These meetingsare called serial meetings. The Act also
expressly excludes specified gatherings from its definition of ameeting. (8 54952.2(c).)

Specific issues relating to these meeting formats are discussed below.
1 Faceto Face Meetings

Thedefinition of theterm“meeting” contained in section 54952.2(a) includesany congregation
of amajority of the membersof abody at the sametimeand placeto hear, discussor deliberate
on any issue under the subject matter jurisdiction of the body. This definition makesit clear
that the body need not take any action in order for agathering to be defined as a meeting. A
gathering isameeting if amajority of the members of the body merely receiveinformation or
discuss their views on anissue. A meeting also covers abody’s deliberations, including the
consideration, analysis or debate of an issue, and any vote which may ultimately be taken.
Under this construction, any gathering of a majority of the members of a body to receive
information, hear aproposal, discuss an issue or take any action on an issue under the subject
matter jurisdiction of the body is a meeting subject to the notice and open meeting
requirements of the Act.

Under section 54952.2, aswell as prior case law, a gathering need not be formally convened
inorder to be covered by the Act. 1n Sacramento Newspaper Guild v. Sacramento County Bd.
of Suprs. (1968) 263 Cal.App.2d 41, the court held that aluncheon gathering which included
five county supervisors, the county counsel, avariety of county officers, and representatives
of aunion to discuss a strike which was under way against the county was a meeting within
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the meaning of the Act. Therefore, the meeting should have been noticed and members of the
media and public should have been admitted to witness the meeting. In reaching its
conclusion, the court stated:

“An informal conference or caucus permits crystallization of secret
decisions to a point just short of ceremonial acceptance. Thereisrarely any
purpose to anonpublic pre-meeting conference except to conduct some part of
the decisional process behind closed doors. Only by embracing the collective
inquiry and discussion stages, aswell asthe ultimate step of official action, can
an open meeting regulation frustrate these evasive devices. As operative
criteria, formality and informality are alien to the law’ s design, exposing it to
the very evasions it was designed to prevent. Construed in the light of the
Brown Act’s objectives, the term ‘meeting’ extends to informal sessions or
conferences of the board members designed for the discussion of public
business. The Elks Club luncheon, attended by the Sacramento County Board
of Supervisors, was such a meeting.” (Sacramento Newspaper Guild v.
Sacramento County Bd. of Suprs. (1968) 263 Cal.App.2d 41, 50-51; see aso
42 Ops.Cal.Atty.Gen. 61 (1963) [“informal,” “study,” *“discussion,”
“informational,” “factfinding,” or “precouncil” gatherings of a quorum of the
members of a board are within the scope of the Act as meetings].)

The Act contains the following specific exemptions.

A.

Conferences and Retreats

The Act exemptsconferencesand similar gatherings, which are open to the public, that
involveissues of interest to the public or to public agencies of the type represented by
the legidative body in question, so long as the majority of the members of the
legislative body do not discuss among themselves, other than as part of the scheduled
program, any issuesof aspecific naturewhich arewithin the subject matter jurisdiction
of the legidative body. (8 54952.2(c)(2).) However, the conference need not
necessarily be aconference of public agenciesto fall within the exemption; rather, the
gathering could be aconference of mediaoutlets, environmental organizations, health
care entities, social welfare organizations so long as the subject of the conferenceis
related to the body’ s jurisdiction. The exemption for conferences does contain two
limitations. First, amajority of the members of the legislative body in attendance at
the conference may not caucus or discuss among themselves business of a specific
nature within the body’ s jurisdiction. However, members may enter into discussions
on issues or business affecting their local agency in a public forum as part of the
scheduled program of the conference. Second, the conference must be open to the
public, athough the exemption specifically providesthat amember of the public need
not be provided with free admission where others are charged afee.
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Agency retreats, unlike conferences, do not involve a number of public agencies and
interested individuals apart from the legislative body itself. Therefore, retreats
continue to be subject to the open meeting and notice requirements of the Act.

Other Public Meetings

When amajority of alegidative body attends an open and publicized meeting held by
aperson or organization, other than the local agency on amatter of local interest, the
legislative body is not deemed to be conducting a meeting, so long as the membersin
attendance do not discuss among themselves, other than as part of the scheduled
program, issues of a specific nature related to the subject matter jurisdiction of the
body. (§54952.2(c)(3).) Thisexception appliesto attendance at a meeting conducted
by aprivateindividual, or private organization, so long asthe meeting concernsissues
of local interest and is open to the public and well publicized in advance. Under the
termsof the exception, members of alegidative body who attend ameeting conducted
by another person or organization may not caucus or discuss among themselves
specific businesswithin the body’ sjurisdiction. However, amember of thelegislative
body may discussissuesrelated to the purpose of the meeting during public testimony.
Candidate debatesincluding incumbentsand challengerswoul d be permitted under this
exception.

Meetings of Other L egislative Bodies

When amajority of thelegidslativebody attendsan open and noticed meeting of another
legislative body of the same or a different local agency, the legislative body is not
deemed to be conducting a meeting, so long as the members in attendance do not
discuss, among themselves, other than as part of the scheduled meeting, issues of a
specific naturerel ated to the subject matter jurisdiction of the body. (§854952.2(c)(4).)
Thus, when amajority of a planning commission attends ameeting of the city council
for the same city, it need not treat such attendance as a meeting of the planning
commission for purposes of the Act. Similarly, when amagjority of the members of a
city council attend a meeting of the county board of supervisors, the city council isnot
conducting ameeting within the meaning of the Act. However, if two bodies conduct
ajoint meeting, each body should notice the meeting as a joint meeting of the two
bodies. This exception, which is contained in section 54952.2(c)(4), does not apply
when a mgjority of the members of a parent legislative body attend a meeting of a
standing committee of the parent body. However, section 54952.2(c)(6) specifically
addressesthisissue. It providesthat amajority of the parent body may attend an open
and noticed meeting of a standing committee so long as the members who are not
members of the standing committee and which cause amajority of the parent body to
be present, attend only as observers. In 81 Ops.Cal.Atty.Gen. 156, 158 (1998), this
office concluded that persons who attended solely as observers could not address the
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committee by testifying, asking questions or providing information. In addition, the
opinion concluded that observers could not sit at the dias.

D. Social or Ceremonial Occasions

Attendance by amajority of the members of the legidlative body at a purely socia or
ceremonial occasion is not deemed to be a meeting, so long as the members do not
discuss among themselves specific business within the jurisdiction of the body. (8
54952.2(c)(5).) This has long been the law in California. (Sacramento Newspaper
Guild v. Sacramento County Bd. of Suprs. (1968) 263 Cal.App.2d 41; 43
Ops.Cal.Atty.Gen. 36, 38 (1964).) In practice, this prohibition may sometimes be
difficult to observe since persons attending social or ceremonial occasions frequently
wish to discuss specific issues with their governmental officials. However, where a
majority of a legislative body is present, the members must not discuss specific
business within the jurisdiction of the body to avoid violating the Act.

Serial M eetings

The issue of serial meetings stands at the vortex of two significant public policies: first, the
constitutional right of citizens to address grievances and communicate with their elected
representatives; and second, the Act’s policy favoring public deliberation by multi-member
boards, commissions and councils. The purpose of the serial meeting prohibition is not to
prevent citizens from communicating with their elected representatives, but rather to prevent
public bodies from circumventing the requirement for open and public deliberation of issues.

TheAct expressly prohibitsserial meetingsthat are conducted through direct communications,
personal intermediaries or technological devicesfor the purpose of devel oping aconcurrence
asto action to betaken. (854952.2(b); Sockton Newspapers, Inc. v. Redevel opment Agency
(1985) 171 Cal.App.3d 95, 103.) This provision raises two questions: first, what is a serial
meeting for purposes of this definition; and second, what does it mean to develop a
concurrence as to action to be taken.

Typically, aserial meeting is a series of communications, each of which involveslessthan a
qguorum of the legislative body, but which taken as awholeinvolves amajority of the body’s
members. For example, a chain of communications involving contact from member A to
member B who then communicates with member C would constitute a serial meeting in the
case of afive-person body. Similarly, when a person acts as the hub of awheel (member A)
and communicates individually with the various spokes (members B and C), a serial meeting
hasoccurred. Inaddition, aserial meeting occurswhenintermediariesfor board membershave
a meeting to discuss issues. For example, when a representative of member A meets with
representatives of members B and C to discuss an agendaitem, the members have conducted
aserial meeting through their representatives asintermediaries. The statutory definition also
appliesto situationsinwhichtechnol ogical devicesareused to connect peopleat the sametime

11


http:Cal.App.3d
http:Cal.App.2d

who are in different locations (but see the discussion below concerning the exception for
teleconference meetings).

Once serial communications are found to exist, it must be determined whether the
communications were used to develop a concurrence as to action to be taken. If the serial
communications were not used to develop a concurrence as to action to be taken, the serial
communications do not constitute ameeting and the Act isnot applicable. 1n construing these
terms, one should be mindful of the ultimate purposes of the Act -- to provide the public with
an opportunity to monitor and participate in the decision-making processes of boards and
commissions. Assuch, substantive conversationsamong membersconcerning an agendaitem
prior to a public meeting probably would be viewed as contributing to the development of a
concurrence as to the ultimate action to be taken. Conversations which advance or clarify a
member’s understanding of an issue, or facilitate an agreement or compromise among
members, or advance the ultimate resolution of an issue, are al examples of communications
which contributeto the devel opment of aconcurrence asto actionto betaken by thelegislative
body. Accordingly, with respect to itemsthat have been placed on an agendaor that arelikely
to be placed upon an agenda, members of legidative bodies should avoid serid
communications of a substantive nature concerning such items.

Problemsari sewhen systematic communi cations begin to occur whichinvolve membersof the
board acquiring substantive information for an upcoming meeting or engaging in debate,
discussion, lobbying or any other aspect of the deliberative process either among themselves
or with staff. For example, executive officers may wish to brief their members on policy
decisionsand background events concerning proposed agendaitems. Thisofficebelievesthat
acourt could determine that such communications violate the Act, because such discussions
arepart of thedeliberative process. If these communications are permitted to occur in private,
alarge part of the process by which membersreach their decisions may have occurred outside
the public eye. Under these circumstances, the public would be able only to witness a
shorthand version of the deliberative process, and its ability to monitor and contribute to the
decision-making process would be curtailed. Therefore, we recommend that when the
executive director isfaced with this situation, he or she prepare amemorandum outlining the
issuesfor all of the members of the board aswell asthe public. Inthisway, the serial meeting
violation may be avoided and everyone will have the benefit of reacting to the same
information.

However, this office does not think that the prohibition against serial meetingswould prevent
an executive officer from planning upcoming meetings by discussing times, dates, and
placement of matters on the agenda. It also appears that an executive officer may receive
spontaneous input from any of the board members with respect to these or other matters so
long as aquorum is not involved.
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The express language of the statute concerning serial meetings largely codifies case law
developed by the courts and the opinionsissued by this officeinthe past. In Frazer v. Dixon
Unified School District (1993) 18 Cal.App.4th 781, 796-798, the court concluded that the Act
applies equally to the deliberations of a body and its decision to take action. If a collective
commitment were a necessary component of every meeting, the body could conduct most or
all of itsdeliberation behind closed doors so long asthe body did not actually reach agreement
prior to consideration in public session. Accordingly, the court concluded that the collective
acquisition of information constituted ameeting. Thecourt cited briefing sessionsasexamples
of deliberative meetings which are subject to the Act’s requirements, and contrasted these
sessions with activities that fall outside the purview of the Act, such as the passive receipt of
anindividual’smail or the solitary review of amemorandum by an individual board member.

In Stockton Newspapers, Inc. v. Redevel opment Agency (1985) 171 Cal.App.3d 95, 105, the
court concluded that aseriesof individual telephone callsbetween the agency attorney and the
members of the body constituted a meeting. Inthat case, the attorney individually polled the
members of the body for their approval on areal estate transaction. The court concluded that
even though the meeting was conducted in a serial fashion, it neverthel ess was a meeting for
the purposes of the Act. (Seeaso, 65 Ops.Cal.Atty.Gen. 63, 66 (1982); 63 Ops.Cal . Atty.Gen.
820, 828-829 (1980).)

I ndividual Contacts Between Members of the Public and Board M embers

The prohibition against serial meetings must be reconciled with the exemption for individual
contacts and communications contained in section 54952.2(c)(1). Individua contacts or
communi cations between amember of alegidlative body and any other person are specifically
exempt from the definition of a meeting. (8 54952.2(c)(1).) The purpose of this exception
appears to be to protect the constitutional rights of individuals to contact their government
representatives regarding issues which concern them. To harmonize this exemption with the
seria meeting prohibition, the term *any other person” is construed to mean any person other
than aboard member or agency employee. Thus, whilethisprovision exemptsfromtheAct’s
coverage conversations between board membersand membersof thepublic, it doesnot exempt
conversations among board members, or between board members and their staff.

By using thewords “individual contacts or conversations’ it appearsthat the Legislature was
attempting to ensure that individual contacts would not be defined as a meeting, while still
preventing the members of abody from orchestrating contacts between a private party and a
guorum of the body. Accordingly, if amember of the public requests a conversation with an
individual member of the board, who then acts independently of the board and its other
members in deciding whether to talk with the member of the public, no meeting will have
occurred even if the member of the public ultimately meets with a quorum of the body.
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Teleconference M eetings

The prohibition against serial meetings specifically exempts teleconference meetings
conducted according to the procedures set forth in section 54953(b). All other teleconference
meetings are prohibited. (8 54952.2(b).)

A teleconference meeting is ameeting in which one or more members of the body attend the
meeting from a remote location via electronic means, transmitting audio or audio/video. A
meeting is not subject to the teleconference meeting requirements where only the staff
members or other persons retained to advise the body appear from remote locations viaaudio
or audio/visual transmission, whereit isin the public interest to do so. A local agency may,
at its discretion, permit the public to attend its meetings from additional remote locations.

Section 54953(b) authorizes the conduct of meetings by legislative bodies through
teleconferencing under specified circumstances. Teleconferencing may be used for all
purposes in conjunction with any meeting within the subject matter jurisdiction of the body.
However, at least a quorum of the members of the body must participate from locations that
are within the boundaries over which the body exercisesjurisdiction. All votes taken during
ateleconference meeting must be conducted by rollcall.

Thebiggest issue surrounding the use of tel econference meetings concernsthe public’ saccess
to the meeting. The Act requiresthat each teleconference location must befully accessibleto
members of the public. This means that members of the body who choose to utilize their
homes or offices as teleconference locations must open these locations to the public and
accommodate any member of the public who wishes to attend the meeting at that location.
Moreover, members of the public must be able to hear the meeting and testify from each
location. Finally, the teleconference location must be accessible to the disabled. Because of
theserequirements, most agencieschooseto utilizeofficial or public meeting facilitiesfor their
remote teleconference sites.

When a body elects to use teleconferencing, it must post an agenda at each teleconference
location and list each teleconference location in the notice and agenda. Each teleconference
meeting must be conducted in such amanner so as to protect the statutory and constitutional
rights of the public. Each teleconference meeting agenda must ensure the public’s right to
testify at each teleconference location in accordance with section 54954.3.

In 84 Ops.Cal.Atty.Gen. 181 (2001), a disabled boardmember asked if, under the federal
Americans with Disabilities Act, abody were required to utilize the teleconference meeting
provisions to permit him to participate in a meeting where his disability prevented him from
attending. Inthissituation, the public would not receive notice of the teleconference meeting
location nor would they have accessto the remote site from where the di sabled member would
attend. Under these circumstances, this office concluded that the teleconference provisions
were not available because the public would not have access to the remote site.
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Writings as M eetings

Historically, meetingshave not commonly occurred through written instruments; however, the
court found that circulation of aproposal among board membersfor their review and signature
was found to be a meeting in violation of the Act when a majority of the members of a
legislativebody signed thedocument. (Common Causev. Stirling (1983) 147 Cal . App.3d 518,
523-524.) However, the emergence of e-mail as a smple and effective means of
communication hasraised thisissueinafresh context. In84 Ops.Cal.Atty.Gen. 30 (2001), this
office concluded that a majority of a body would violate the Act if they e-mailed each other
regarding current issues under the body’ sjurisdiction even if the e-mailswere also sent to the
secretary and chairperson of the agency, thee-mailswere posted onthe agency’ sInternet Web
site, and a printed version of each e-mail wasreported at the next public meeting of the body.
The opinion concluded that these safeguards were not sufficient to satisfy either the express
wording of the Act or some of itspurposes. Specifically, such e-mail communicationswould
not be available to persons who do not have Internet access. Even if a person had Internet
access, the deliberations on a particular issue could be completed before an interested person
had an opportunity to become involved.

In the case of Robertsv. City of Palmdale (1993) 5 Cal.4th 363, 381, the California Supreme
Court stated that a memorandum from a body’ s attorney to the members of the body did not
constitute a meeting under the Act. The court concluded that this one-way memorandum,
whichrepresented aconfidential attorney-client communication exempt from disclosureunder
the California Public Records Act, was outside the coverage of the Act. Under the California
Public Records Act, the memorandum was expressly exempt from disclosure pursuant to
section 6254(k). Had the members of the body sought to meet and discuss the memorandum,
such ameeting would have been subject to the Act and could have been conducted in closed
sessiononly if it qualified under the pending liti gation exception contained in section 54956.9.
Any other conversations between the members of the body and the attorney concerning the
exempt memorandum would be subject to the serial meeting restrictionsdiscussed previously.

CHAPTERIV.

NOTICE AND AGENDA REQUIREMENTS

The Brown Act provides for three different types of meetings. Regular meetings occur at atime and
location generally set by ordinance, resolution, or by-laws. At least 72 hours prior to a regular
meeting, an agenda must be posted which contains a brief general description of each item to be
transacted or discussed at the meeting. Special meetings may be called at any time but notice must be
received at least 24 hoursprior to the meeting by all members of the body and by all mediaoutletsthat
have requested noticein writing. Emergency meetings, which are extraordinarily rare, may be called
upon one-hour notice to media outlets that have requested notice in writing.
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In addition to the pre-meeting notices and agendas discussed above, the Act requirestwo other types
of disclosures. First, prior to meeting in closed session, a representative of the body must orally
announcetheitemsto bediscussedin closed session. (§54957.7(a).) Generally, thisrequirement may
be satisfied by referring to the numbered item on the agenda which describes the closed session in
guestion. However, when the agency is meeting in closed session because of significant exposureto
pending litigation as described in section 54956.9(b), the statement may need to include additional
information as set forth in that section. (See discussion of pending litigation infra.)

Second, at the conclusion of each closed session, the agency must reconveneinto open session. If any
final decisions have been made in the closed-session meeting, areport may berequired. (854957.1.)

The Act aso contains specific requirements with respect to adjourning or continuing meetings. (88
54955; 54955.1.) Lastly, unless specifically exempted, all meetings must be conducted within the
geographical boundaries of the body’ sjurisdiction. (8 54954(b).)

1 Regular M eetings

Each legidative body, except for advisory bodies and standing committees, shall provide for
thetime and place for regular meetings by ordinance, resolution, or by-laws. (854954(a).) If
a body calls a meeting at atime or place other than the time or place specified for regular
meetings, it iseither aspecial or emergency meeting. Accordingly, the body must satisfy the
appropriate notice reguirement, and should indicate the type of meeting on the notice. Even
whereit isnot required, the body may wish to provide additional noticein theform of thetype
of notice and agenda provided for aregular meeting.

Meetings of advisory bodies and standing committees for which 72-hour notice is provided,
pursuant to section 54954.2, are considered regular meetings. (8 54954(a).)

A. Agenda Requirement

At least 72 hours prior to aregular meeting, the body must post an agenda containing
abrief general description of each item to be discussed or transacted at the meeting,
including items to be discussed in closed session. (8§ 54954.2(a).) The Act makesit
clear that discussion items must be placed on the agenda, as well asitems which may
be the subject of action by the body.

The purpose of the brief general description is to inform interested members of the
public about the subject matter under consideration so that they can determinewhether
to monitor or participate in the meeting of the body. In Carlson v. Paradise Unified
School Dist. (1971) 18 Cal.App.3d 196, the court interpreted the agenda requirements
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set forth in section 966 of the Education Code. That section required “. . . [a] list of
items that will constitute the agenda for all regular meetings shall be posted. . . .”
(Carlson v. Paradise Unified School Dist. (1971) 18 Cal.App.3d 196, 199.) In
interpreting this section, the court stated:

“Intheinstant case, the school board’ sagendacontained asone
item the language * Continuation school sitechange.” Thiswasentirely
inadequate notice to a citizenry which may have been concerned over
aschool closure.

“On this point alone, we think the trial court was correct
because the agendaitem, though not deceitful, wasentirely misleading
and inadequate to show the whole scope of the board’ sintended plans,
It would have taken relatively little effort to add to the agendathat this
‘school site change’ aso included the discontinuance of elementary
education at Canyon View and the transfer of those students to
Ponderosa School.” (Carlson v. Paradise Unified School Dist. (1971)
18 Ca.App.3d 196, 200, origina emphasis, see aso 67
Ops.Cal.Atty.Gen. 84, 87 (1984).)

However, the Legislature in section 54954.2 placed an important gloss on the
requirement to provideabrief general description. That sectionexpressly providesthat
the brief general description generally need not exceed 20 words in length. Thus,
absent special circumstances, the legislative body may use a short description of less
than 20 words to provide essential information about the item to members of the
public. Where necessary, legislative bodies are free to provide a more detailed
description, but as ageneral rule, they need not feel any obligation to do so (for more
information about closed-session agenda description, see discussion infra).

In 78 Ops.Cal.Atty.Gen. 327, 331-332 (1995), this office concluded that the 72-hour
notice requirement mandates|ocal agenciesto post their noticesinlocationswhich are
accessible 24 hours aday for the 72 hours prior to the meeting. Accordingly, notices
cannot be placed in buildings which are locked for some portion of the 72 hours
immediately prior to the meeting.

The agendarequirement does not apply when certain unnoticed topicsare discussed at
anoticed meeting. For example, thereisan exception for when amember of the body
or amember of itsstaff, on hisor her own initiative, or in response to aquestion from
the public, asks a question for clarification, makes a brief announcement or makes a
brief report on his or her own activities. (854954.2(a).) In addition, any member of
the body or the body asawhole, subject to rules or procedures of the legislative body,
may provideareferenceto staff or other resourcesfor factual information, request staff
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to report back to the body at a subsequent meeting concerning any matter, or take
action to direct staff to place amatter of business on afuture agenda. (8 54954.2(a).)

Section 54954.2 also contains specific procedures by which the agenda requirement
may be avoided in other specified circumstances aswell. (8 54954.2(b).)

Exceptionsto Agenda Requirements

TheActidentifiesthreesituationsinwhichabody ispermitted to discussor takeaction
on a matter at a regular meeting where the matter was not first described on a duly
noticed agenda. (854954.2(b).) Prior to discussing amatter which wasnot previously
placed on an agenda, the item must be publicly identified so that interested members
of the public can monitor or participate in the consideration of the item in question.

The body may discuss anonagendaitem at aregular meeting if, by majority vote, the
body determines that the matter in question constitutes an emergency pursuant to
section 54956.5. (8 54954.2(b)(1).) Any discussion held pursuant to this exception
must be conducted in open session, since emergency meetings held pursuant to section
54956.5 cannot be conducted in closed session.

The body may discuss an item which was not previously placed upon an agenda at a
regular meeting, when the body determines that there is a need for immediate action
which cannot reasonably wait for the next regularly scheduled meeting. (8
54954.2(b)(2).) However, the Act specifies that in order to take advantage of this
agendaexception, the need for immedi ate action must have cometo the attention of the
local “agency” after the agenda had already been posted. (8§ 54954.2(b)(2).) The
Legidlature’ schoice of theterm “agency” rather than “body” seemscalculated to limit
use of this exception by prohibiting its usage if the local agency, i.e. staff, and not
merely the body, had knowledge of the situation requiring action prior to the posting
of theagenda. Lastly, the determination that a need for immediate action exists must
be made by two-thirds of the members present or, if two-thirds of the body is not
present, by a unanimous vote of those remaining. (8 54954.2(b)(2).)

Finally, where an item has been posted on an agendafor a prior meeting, theitem may
be continued to a subsequent meeting that is held within five days of the meeting for
whichtheitemwas properly posted. Under these circumstances, theitems need not be
posted for the subsequent meeting. (8 54954.2(b)(3); see also, 88 54955-55.1
[concerning adjournment and continuances], infra at p. 25.)

Public Testimony

Every agendafor aregular meeting shall provide an opportunity for members of the
public to directly address the legislative body on any item under the subject matter
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jurisdiction of the body. With respect to any item which is already on the agenda, or
in connection with any item which the body will consider pursuant to the exceptions
contained in section 54954.2(b), the public must be given the opportunity to comment
before or during the legislative body’ s consideration of theitem. (§854954.3(a).) The
public testimony requirement appears to apply to closed sessions as well as open
meetings, but see section 11125.7(d) of the Bagley-KeeneAct, concerning state bodies,
which was added in 1993 to expressly provide otherwise. Accordingly, this office
believes that it would be prudent for legislative bodies to afford the public an
opportunity to comment on closed-session items prior to the body’ s adjournment into
closed session. The only exception to the public testimony requirement is where a
committee comprised solely of members of the legidlative body has previously
considered the item at a public meeting in which all members of the public were
afforded the opportunity to comment on the item before or during the committee's
consideration of it, so long as the item has not substantially changed since the
committee’' s hearing. (8 54954.3(a).)

Where a member of the public raises an issue which has not yet come before the
legislative body, the item may be briefly discussed but no action may be taken at that
meeting. (854954.3(a).) The purpose of the discussion isto permit amember of the
publicto raise anissue or problem with thelegislative body or to permit thelegidlative
body to provideinformation to the public, providedirectiontoitsstaff, or schedulethe
matter for afuture meeting. (8 54954.2(a).)

The Act specifically authorizes the legislative body to adopt regulations to assist in
processing comments from the public. The body may establish proceduresfor public
comment as well as specifying reasonable time limitations on particular topics or
individual speakers. So long asthe body actsfairly with respect to the interest of the
public and competing factions, it has great discretion in regulating the time and
manner, as distinguished from the content, of testimony by interested members of the
public. (854954.3(b).)

When a member of the public testifies before a legislative body, the body may not
prohibit theindividual from criticizing the policies, procedures, programs or services
of the agency or the acts or omissions of the legislative body. (8 54954.3(c).) This
provision does not confer on members of the public any privilege or protection not
otherwise provided by law.

Public meetings of governmental bodies have been found to belimited publicfora. As
such, members of the public have broad constitutional rights to comment on any
subject relating to the business of the governmental body. Any attempt to restrict the
content of such speech must be narrowly tailored to effectuate a compelling state
interest. Specifically, the courts found that policies that prohibited members of the
public from criticizing school district employeeswere unconstitutional. (Leventhal v.
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Vista Unified School Dist. (1997) 973 F.Supp. 951; Baca v. Moreno Valley Unified
School Dist. (1996) 936 F.Supp. 719.) These decisionsfound that prohibiting critical
comments was a form of viewpoint discrimination, and that such a prohibition
promoted discussion artificially geared toward praising (and maintaining) the status
guo, thereby foreclosing meaningful public dialogue.

In 78 Ops.Cal.Atty.Gen. 224, 230 (1995), this office opined that the body could
prohibit a speaker from making comments that were outside the body’ s jurisdiction.
However, when applying this opinion, the body must take into account the court’s
broad decisions as discussed above.

Special M eetings

Under the Act, the presiding officer or amajority of the body may call a special meeting. So
long as substantive consideration of agendaitems does not occur, amajority may meet without
providing noticeto the public in order to call the meeting and prepare the agenda. (216 Sutter
Bay Associatesv. County of Sutter (1997) 58 Cal.App.4th 860, 881-882.) Notice of aspecial
meeting must be provided 24 hours in advance of the meeting to al of the legidative body
members and to all media outlets who have requested notification. (8 54956; 53
Ops.Cal.Atty.Gen. 245, 246 (1970).) The notice also must be posted at |east 24 hoursprior to
the meeting in alocation freely accessible to the public. The notice should indicate that the
meeting isbeing called asaspecia meeting, and shall state the time, place, and businessto be
transacted at the meeting. No other businessshall be considered at the special meeting. Notice
isrequired even if the meeting is conducted in closed session, and, even if no action is taken.
A member of the local body may waive failure to receive notice of the meeting by filing a
written waiver prior to the meeting or by being present at the meeting.

At every special meeting, the legislative body shall provide the public with an opportunity to
address the body on any item described in the notice before or during consideration of that
item. (8 54954.3(a).) The specia meeting notice shall describe the public’s rights to so
comment. (854954.3(a).)

Emergency M eetings

When amajority of the legislative body determinesthat an emergency situation exists, it may
call anemergency meeting. (854956.5.) TheAct definesan emergency asacrippling activity,
work stoppage or other activity which severely impairs public health, safety or both. (8
54956.5(a)(1).) Absent a dire emergency, telephonic notice must be provided to all media
outletsthat have requested that they receive notice of any special meetings called pursuant to
section 54956 at least one hour prior to the meeting. (8 54956.5(b).) In the case of adire
emergency, notice need only be provided at or near the time that notice is provided to the
members of the body. (8 54956.5(b).) A dire emergency is a crippling disaster, mass
destruction, terrorist act, or threatened terrorist activity that poses peril so immediate and

20



significant that requiring a legislative body to provide one-hour notice before holding an
emergency meeting may endanger the public health, safety, or both, as determined by a
magjority of the members of the legidlative body. (8 54956.5(a)(2).)

In the event telephone services are not working, the notice requirements are waived, but a
report must be given to mediaoutlets as soon as possible after the meeting. Except for the 24-
hour notice requirement, the provisions of section 54956 relating to special meetings apply to
the conduct of emergency meetings. (8 54956.5(d).) At the conclusion of the meeting, the
minutes of the meeting, a list of persons who the legislative body notified or attempted to
notify, a copy of the rollcall vote, and any actions taken at the meeting shall be posted for a
minimum of 10 daysin a public place as soon after the meeting as possible. (8 54956.5(e).)

As a genera rule, emergency meetings may not be held in closed session. However, a
legislative body may meet in closed session for purposes of consulting with law enforcement
or security officials under section 54957 if agreed to by atwo-thirds vote of the members of
the legidative body present, or, if less than two-thirds of the members are present, by a
unanimous vote of the members present. (8 54956.5(c).)

Closed Sessions

There are three types of “notice” obligations that accompany the conduct of a closed-session
asapart of aduly noticed meeting. First, each item to be transacted or discussed in aclosed
session must be briefly described on an agendafor themeeting. (854954.2(a).) Second, prior
to adjourninginto closed session, arepresentative of thelegislative body must orally announce
theitemsto bediscussed in closed session. (854957.7(a).) Thisrequirement may be satisfied
by merely referring to therelevant portion of thewritten agendafor the meeting. However, the
Act contains specific additional requirementsfor closed sessionsregarding pending litigation
where the body believes it is subject to a significant exposure to potential litigation. (8
54956.9(b)(3).) Third, oncetheclosed session hasbeen completed, theagency must reconvene
in open session, where it may be required to report votes and actions taken in closed session.
(854957.1.) These requirements are discussed in detail below.

A. Agenda Requirement

At least 72 hours prior to each regular meeting, legislative bodies must prepare an
agendacontaining abrief general description of eachitemto betransacted or discussed,
including itemswhichwill behandled in closed session. (8§54954.2(a).) A description
of each item generally need not exceed 20 words, athough the description must be
sufficient to provide interested persons with an understanding of the subject matter
which will be considered. (Carlson v. Paradise Unified School Dist. (1971) 18
Cal.App.3d 196, 200.) Inthecaseof pendinglitigation, thelegisl ative body must make
referenceintheagendaor publicly announcethe specific subsection of section 54956.9
under which the closed session is being held. (8 54956.9(c).)
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In order to assist legidative bodiesin preparing agendas for closed-session meetings,
the Legislature enacted section 54954.5 which establishes amodel format for closed-
session agendas. Use of the model format isstrictly voluntary on the part of the body.
However, substantial compliance with the model format assures the legidlative body
that it will not be found in violation of the agenda requirements of section 54954.2.
Substantial compliance with the model format in section 54954.5, therefore, provides
a “safe harbor” from liability under the Act’s agenda requirements. Substantial
compliance is satisfied by including the information contained in the model format,
irrespective of the form in which it is ultimately presented. (8 54954.5.)

The model format, which comprises the safe harbor provisions, adopts a fill-in-the-
blank approach. Theformat iswell suited to placement on apersona computer where
descriptive information concerning specific agenda items can be inserted as
appropriate. The safe harbor provisions concerning real property negotiations are set
forth below and are illustrative of the format. (All of the safe harbor provisions are
contained in the appendix in § 54954.5.)

(b) With respect to every item of business to be discussed
in closed session pursuant to Section 54956.8:

CONFERENCE WITH REAL PROPERTY NEGOTIATORS

Property: (Specify street address, or if no street address, the parcel
number or other unique reference, of the rea property under
negotiation)

Agency negotiator: (Specify names of negotiators attending the closed
session) (If circumstances necessitate the absence of a specified
negotiator, an agent or designee may participate in place of the absent
negotiator so long asthe name of the agent or designee isannounced at
an open session held prior to the closed session.)

Negotiating parties: (Specify name of party (not agent))

Under negotiation: (Specify whether instruction to negotiator will
concern price, terms of payment, or both)

Itisnoteworthy that the cl osed-sessi on provisions concerning negotiationsspecifically

requirethe body to identify the individualswho will be attending the closed session as
negotiators. (88 54956.8; 54957.6)
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The safe harbor provisions concerning litigation and personnel have been tailored to
protect the confidentiality interests of the agency, and employeeswho potentially are
the subject of discipline. Thus, the safe harbor provisionsrequirelessspecificity when
the agenda deal s with such matters.

Although the safe harbor provisions are primarily designed to fulfill the agenda
requirementsfor regular meetings, the provisions also can be used in connection with
closed sessions at special meetings called pursuant to section 54956. (8§ 54954.5.)

Oral Announcement Prior to Closed Sessions

In additionto theagendarequirement for regular and specia meetings, the Act requires
arepresentative of the legislative body to orally announce theitemsto be discussed in
closed session prior to any closed-session meeting. (8 54957.7(a).) Thisrequirement
may be satisfied by referring to the item by number as it appears on the agenda.

However, such areferral usually would not be sufficient in the case of aclosed session
concerning significant exposure to litigation.

Pursuant to section 54956.9, a closed session may be conducted in order to permit an
agency to receive advice from its legal counsel. When the impetus for such a closed
session isthe agency’ s exposure to potentia litigation, the Act carefully regulatesthe
circumstances under which a closed session may be called, and the types of
announcement which must accompany such a meeting. (8 54956.9(b)(3).) These
required disclosures may be made asapart of the written agendaor asapart of the oral
announcement made prior to any closed session. These requirements do not mandate
disclosure of privileged communications exempt from disclosure under the Public
Records Act. (8 54956.9(b)(3)(F).) A summary of the disclosure requirements
surrounding closed sessions based on an agency’ sexposureto potential litigationisset
forth below.

. Where the agency believes that facts creating significant exposure to
litigation are not known to potential plaintiffs, the facts need not be
disclosed. (8 54956.9(b)(3)(A).)

. Wherefacts(e.g., an accident, disaster, incident, or transaction) creating
significant exposure to litigation are known to potential plaintiffs, the
facts must be publicly stated on the agenda or announced. (8
54956.9(b)(3)(B).)

. Where the agency receives a claim or other written communication

threatening litigation, referenceto the claim or communication must be
publicly stated on the agenda or announced, and the clam or
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communication must be available for public inspection pursuant to
section 54957.5. (8§ 54956.9(b)(3)(C).)

. Where a person makes a statement in an open and public meeting
threatening litigation, referenceto the statement must bepublicly stated
on the agenda or announced. (8 54956.9(b)(3)(D).)

. Where a person makes a statement outside of an open and public
meeting threatening litigation, the agency may not conduct a closed
session unlessan agency official having knowledge of thethreat makes
a contemporaneous or other record of the statement prior to the
meeting. Reference to the statement must be publicly stated on the
agenda or announced, and the record must be available for public
inspection pursuant to section 54957.5. However, the record, or the
disclosablepart thereof, need not identify the alleged victim of unlawful
or tortious sexual conduct or anyone making athreat on their behalf, or
identify a public employee who is the alleged perpetrator of any such
conduct, unlessthe identity of the person has been publicly disclosed.
(8 54956.9(b)(3)(E).)

Report at the Conclusion of Closed Sessions

Once a closed session has been compl eted, the legidlative body must convenein open
session. (854957.7(b).) If thelegislative body took final action in the closed session,
the body may be required to make areport of the action taken and the vote thereon to
the public at the open session. (8§ 54957.1(a).) The report may be made either oraly
or in writing. (8 54957.1(b).) In the case of a contract or settlement of a lawsuit,
copies of the document also must be disclosed as soon as possible. (8§ 54957.1(b) and
(c).) If final action is contingent upon another party, the legislative body is under no
obligation to release areport about the closed session. Once the other party has acted,
making the decision final, the legislative body is under an obligation to respond to
inquiries for information by providing areport of the action. (8 54957.1(a).)

With respect to litigation, approval givento thebody’ slegal counsel to defend, to seek
or refrain from seeking appellate review, or to appear as amicus curiae in any case
resulting from a closed-session meeting held pursuant to section 54956.9 shall be
reported in open session. (8 54957.1(a)(2).) The report shall identify the adverse
parties and the substance of the litigation. Where the body has decided to initiate
litigation or intervenein an existing case, thereport shall indicate that fact but need not
identify the action, the parties, or other particulars. The report shall specify that once
the litigation or intervention has been formally commenced, the body must, upon
inquiry, disclose such information, unlessto do so would jeopardize service of process
or existing settlement negotiations. (8 54957.1(a)(2).)
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With respect to a personnel decision, any action taken to appoint or employ an
individual must be reported at the meeting. Such areport would ordinarily includethe
name of the individual, but the Act specifically requires that the name of the position
be reported. (8 54957.1(a)(5).) In Gillespiev. San Francisco Pub. Library Comni' n
(1998) 67 Cal.App.4th 1165, alibrary commission met in closed session to nominate
three candidates for consideration by the mayor for appointment as city librarian.
Plaintiff contended that the commission was required to announce the names of the
nominees at the conclusion of the closed session. The court held that the requirement
to announce appointments was not applicable because the commission had merely
made a recommendation, not an appoi ntment.

With respect to adismissal or arefusal to renew an employment contract, the report
shall be deferred until the first public meeting after the exhaustion of administrative
remedies.

With respect to labor negotiations conducted pursuant to section 54957.6, the approval
of an agreement concluding labor negotiations shall be reported after the agreement is
final and has been accepted or ratified by the other party. Thereport shall identify the
item approved and the other party or parties. (8§ 54957.1(a)(6).)

No action for injury to a reputational, liberty, or other personal interest may be
commenced by an employee or former employee based upon the report made by the
legislative body in an attempt to comply with section 54957.1. (8 54957.1(e).)

Adjournments and Continuances

Regular and special meetings may be adjourned to afuture date. (854955.) If the subsequent
meeting is conducted within five (5) days of the original meeting, matters properly placed on
the agenda for the original meeting may be considered at the subsequent meeting. (8
54954.2(b)(3).) If the subsequent meetingismorethanfive (5) daysfromtheoriginal meeting,
anew agenda must be prepared and posted pursuant to section 54954.2. Hearings continued
pursuant to section 54955.1 are subject to the same procedures.

When a meeting is adjourned to a subsequent date, notice of the adjournment must be
conspicuously posted on or near the door of the place where the meeting was held within 24
hours after the time of the adjournment. When less than a quorum of a body appears at a
noticed meeting, the body may either meet as a committee of the parent body or adjourn to a
future date pursuant to the provisions of sections 54955 or 54954.2(b)(3). 1f no members of
the legidlative body appear at anoticed meeting, the clerk may adjourn the meeting to afuture
date and provide noticeto membersof thelegidative body and to themediain accordancewith
the special meeting notice provisions set forth in section 54956.
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L ocation of Meetings

As a generd rule, regular and special meetings shall be held within the boundaries of the
territory over which the legislative body hasjurisdiction. (8 54954(b).) Accordingly, acity
council must meet within the city; acounty board of supervisors must meet within the county;
and boards of directorsfor special districts must meet within the special district. Gatherings
which are not meetings, as set forth in section 54952.2(c) (e.g., conferences, social activities,
and attendance at open and public meetings held by others) are not subject to the Act, and
therefore are not covered by the boundary restriction. In addition, the Act contains a number
of specific exemptionsfrom the boundary requirement. (8 54954.) Thefact that ameetingis
exempt from the boundary requirement does not exempt the legidlative body from the notice
and open meeting requirementsof the Act. A summary of theboundary exemptionsisset forth
below.

A legidlative body must meet within its boundaries except to do any of the following:
. Comply with state or federal law or any court order. (8 54954(b)(1).)

. Inspect real property located outsidethejurisdiction or personal property which
would be inconvenient to bring inside the jurisdiction. (8 54954(b)(2).)

. Participate in meetings or discussions of multiagency significance so long as
the meetings are held in the jurisdiction of one of the agencies and proper
notice is provided by all bodies subject to the Act. (8 54954(b)(3).)

. Meet in the nearest available facility if the legislative body has no meeting
facility within thejurisdiction, or at the principal office of the legislative body
if they are located outside the jurisdiction. (8 54954(b)(4).)

. Meet with federal or California officials on a legislative or regulatory issue
affecting the local agency and over which the state or federa officias have
jurisdiction. (8 54954(b)(5).)

. Meet in or nearby afacility owned by the local agency so long as the topic of
the meeting is directly related to the facility itself. (8 54954(b)(6).)

. Visit the office of thebody’ slegal counsel for aclosed session held on pending

litigation held pursuant to section 54956.9, when to do so would reduce legal
feesor costs. (8 54954(b)(7).)
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In addition to the foregoing, governing boards of school districts have the following
exemptions from the requirement to meet within their boundaries:

. Attend a conference on nonadversarial collective bargaining techniques. (8
54954(c)(1).)
. Interview a potential employee from another district or interview the public

from another district about the employment of a superintendent from that
district. (854954(c)(2) and (c)(3).)

Joint powers agencies must meet within the jurisdiction of one of its member agencies unless
an exemption contained in section 54954(b) is applicable. (8 54954(d).) A joint powers
agency with members throughout the state may meet anywhere in the state.

Where ameeting placeisunsafe because of emergency circumstances, the presiding officer of
the legislative body shall designate the meeting place pursuant to specified notice
requirements. (8 54954(e).)

7. Special Procedures Regarding Taxes and Assessments

Section 54954.6 establishes a series of procedures which must befollowed when alegidlative
body proposes new or increased taxes or assessments. These proceduresarein additionto the
notice and open meeting requirements contained elsewhere in the Act.

CHAPTERV.

RIGHTS OF THE PUBLIC

Under the Brown Act, a member of the public can attend a meeting of alegidative body without
having to register or give other information as a condition of attendance. (8 54953.3; see also 27
Ops.Cal.Atty.Gen. 123 (1956).) If aregister, questionnaireor similar document isposted or circul ated
at ameeting, it must clearly state that compl etion of the document is voluntary and not a precondition
for attendance. (8 54953.3.) A legidative body may not prohibit any person attending an open
meeting from video recording, audio recording or broadcasting the proceedings, absent areasonable
finding that such activity would constitute a disruption of the proceedings. (88 54953.5, 54953.6;
Nevensv. City of Chino (1965) 233 Cal.App.2d 775, 779; see also § 6091.)

Under the Act, the publicisguaranteed theright to providetestimony at any regular or special meeting
on any subject which will be considered by the legislative body before or during its consideration of
theitem. (854954.3(a).) 1n 80 Ops.Cal.Atty.Gen. 247, 248-252 (1997), this office concluded under
asimilar provision in the Bagley-Keene Act that the public’s right to comment on all agenda items

27


http:Cal.App.2d

applied to quasi-judicial proceedings aswell asquasi-legislative proceedings. 1n addition, the public
hastheright at every regular meeting to provide testimony on any matter under the legislative body’ s
jurisdiction. (854954.3(a).) However, this office concluded that abody could prohibit amember of
the public from speaking on a matter that was outside the jurisdiction of the body. (78
Ops.Cal.Atty.Gen. 224, 230 (1995).)

The Act specifically authorizes the legislative body to adopt regulations to assist in processing
comments from the public. The body may establish general procedures for public comment as well
as specifying reasonable time limitations on particular topics or individual speakers. So long as the
body actsfairly with respect to theinterest of the public and competing factions, it hasgreat discretion
in regulating the time and manner, as distinguished from the content, of testimony by interested
members of the public. (8 54954.3(b).)

The Act provides that the legislative body shall not prohibit amember of the public from criticizing
the policies, procedures, programs, or services of the agency, or of the acts or omissions of the
legislative body. (8 54954.3(c).) Public meetings of governmental bodies have been found to be
limited public fora. As such, members of the public have broad constitutional rights to comment on
any subject relating to the business of the governmental body. Any attempt to restrict the content of
such speech must be narrowly tailored to effectuateacompelling stateinterest. Specifically, thecourts
found that policies that prohibited members of the public from criticizing school district employees
were unconstitutional. (Leventhal v. Vista Unified School Dist. (1997) 973 F.Supp. 951; Baca v.
Moreno Valley Unified School Dist. (1996) 936 F.Supp. 719.) Thesedecisionsfound that prohibiting
critical comments was a form of viewpoint discrimination, and that such a prohibition promoted
discussion artificially geared toward praising (and maintaining) the status quo, thereby foreclosing
meaningful public dialogue.

Despite the public’ srights to attend meetings as discussed above, alegidlative body may exclude all
persons who willfully cause a disruption of a meeting so that it cannot be conducted in an orderly
fashion. Whereremoval of the disruptive personsisnot sufficient to restore order, the body may clear
theroom of al persons. (8 54957.9.) However, in such situations, media personnel not involved in
the disturbance must be permitted to attend the session as continued. (8 54957.9.)

Agendas or any other writings, except for records exempt from disclosure under section 6254 of the
Public RecordsAct, distributed to all or amajority of the membersof alegidative body for discussion
or consideration at a public meeting are disclosable to the public upon request, and shall be made
availablewithout delay to membersof the publicin accordancewith the provisionsof section 54957.5.
If materials are provided prior to a meeting, the materials should, upon request and without delay, be
made available to the public upon request at the time of distribution to the body. (8 54957.5(a).) If
the materials are distributed to the members of the body by the agency at the meeting, the materials
should be available to the public at that time aswell. Materials provided at the meeting by a person,
whoisnot amember of the body or employee of thelocal agency, must be made available by the body
to the public at the conclusion of the meeting. (8 54957.5(b).)
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Members of the public who make written requests for documents which were finally approved in a
closed session generally may receive copies of such documents at the conclusion of the meeting. (8
54957.1(b).) This right to obtain documents does not include documents which are exempt from
disclosure pursuant to section 6254 of the Public Records Act. (Robertsv. City of Palmdale (1993)
5 Cal.4th 363, 370-373; Cal.Atty.Gen., Indexed Letter, No. IL 77-67 (April 28, 1977).) Pursuant to
section 6253(c), afee equal to the direct cost of duplication may be charged to any person requesting
a copy of a public record. (8 54957.5(c)); North County Parents Organization for Children with
Special Needs v. California Department of Education (1994) 23 Cal.App.4th 144, 147-148.) In the
North County case, the court indicated that a pro rata share of equipment and conceivably personnel
expenses directly involved in actually duplicating a record could be included in calculating the fee.
However, research and retrieval costs may not beincluded inthefee. Thus, thedirect cost of actually
photocopying arecord may be recovered, but associated costs such as the cost of research, redaction
and retrieval may not be recovered.

In addition, members of the public may request in writing that the agenda or all of the documents
comprising the meeting packet be mailed to them for acost not to exceed the actual cost of providing
the service. (854954.1.) Upon receipt of such awritten request, the agency shall mail the requested
documents, provided that they are not exempt from disclosure pursuant to section 6254, to the
requester at the time the agenda is posted or when the documents are provided to a majority of the
members of the legislative body, whichever occursfirst. The request must be renewed annually and
failureof therequester to receive such documentsdoesnot i nvalidate any action which wasthe subject
of the records.

If an agency records an open meeting either on video or audio tapes, the tapes and atape recorder must
be made available to the public if arequest ismade. (8 54953.5(b).) The agency is not required to
prepare atranscript, but if one were prepared, the public generally would have the right to receive
copies upon request. (64 Ops.Cal.Atty.Gen. 317, 321 (1981).) If the agency wishes to destroy the
tapes after 30 days, it may do so without regard to the limitations imposed by section 34090. (8
54953.5(b).)

Except as specifically authorized by the Act, the legislative body may not impose fees to defray its
costsin carrying out the provisions of the Act. (8 54956.6.)

A legislative body may not conduct any meeting or function in any facility where racial or other
discrimination is practiced, or which is inaccessible to disabled persons, or where members of the
public must pay to attend the meeting. (8 54961.) A facility is accessible if it fully satisfies the
accessi bility requirements of Government Code section 4450 et seq. or Health and Safety Code section
19955 et seq., aswell asthefederal Americanswith DisabilitiesAct of 1990. (§54953.2) If ameeting
facility isinaccessible, the meeting must be moved to an accessible facility.

The Act requires that agendas, agenda packets, and other writings distributed to members of a

legislative body be made available in appropriate aternative formats to persons with adisability and
that the agendasinclude information on the availability of disability-related aids or servicesto enable
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the person to participate in the public meeting consistent with the Americans with Disabilities Act.
(8854954.1, 54954.2, 54957.5.) Legidative bodies may go beyond the minimal requirements of the
Act and provide greater public accessto their meetings. (8 54953.7.) Elected legidative bodies may
impose greater access requirements on agencies under their jurisdiction. (8 54953.7.)

CHAPTERVI.

PERMISSIBLE CLOSED SESSIONS

1. I ntroduction
A. Narrow Construction

Under the Brown Act, closed sessions must be expressly authorized by explicit
statutory provisions. Prior to the enactment of section 54962, the courtsand thisoffice
had recognized impliedly authorized justificationsfor closed sessions. (Sutter Sensible
Planning, Inc. v. Board of Supervisors (1981) 122 Cal.App.3d 813; Sacramento
Newspaper Guild v. Sacramento County Bd. of Suprs. (1968) 263 Cal.App.2d 41.)
However, that | egislation madeit clear that closed sessions cannot be conducted unless
they are expressly authorized by statute. Although confidential communication
privileges continue to exist in other statutes such as the Public Records Act and
Evidence Code section 1040, these provisions no longer can impliedly authorize a
closed session.

Since closed sessions are an exception to open meeting requirements, the authority for
such sessions has been narrowly construed. The law evincesastrong biasin favor of
open meetings, and court decisions and opinions of this office have buttressed that
legidlativeintent. (854950.) Thefact that material may be sensitive, embarrassing or
controversial does not justify application of aclosed session unlessit isauthorized by
some specific exception. (Rowen v. Santa Clara Unified School District (1981) 121
Cal.App.3d 231, 235.) Rather, in many circumstances these characteristics may be
further evidence of the need for public scrutiny and participation in discussing such
matters. (See Civ. Code, 8§ 47(b) [regarding privileged publication of defamatory
remarksin alegislative proceeding].)

In 61 Ops.Cal.Atty.Gen. 220, 226 (1978), we concluded that meetings of the Board of
Police Commissioners could not, as a general proposition, be held in closed session,
even though the mattersto be discussed were sensitive and the commission considered
their disclosure contrary to the public interest.
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The Act doesnot contain ageneral exemption for quasi-judicial deliberations, and this
office concluded that such an exemption was not generally authorized by implication.
In 71 Ops.Cal.Atty.Gen. 96, 106 (1988), this office concluded that the deliberations of
a hearing board of an air pollution control district, after it has conducted a public
hearing on a variance, order of abatement or permit appeal, must be conducted in
public. Theopinion further stated that the board was prohibited from conducting such
deliberations in a closed session with the board’s counsel or the board’s attorney
member. Similarly, in 57 Ops.Cal.Atty.Gen. 189, 192 (1974), this office opined that
county boards of education could not meet in closed session to deliberate when
deciding appeals from decisions of loca school boards refusing to enter into
interdistrict attendance agreements.

Semi-Closed M eetings

In 46 Ops.Cal . Atty.Gen. 34, 35 (1965), this office al so concluded that meetings could
not be semi-closed. Thus, certain interested members of the public may not be
admitted to a closed session while the remainder of the publicisexcluded. Nor would
it be proper for an investigative committee of a grand jury performing its duties of
investigating the county’ s businessto be admitted to aclosed session. (Cal.Atty.Gen.,
Indexed Letter, No. IL 70-184 (October 9, 1970).) Asageneral rule, closed sessions
may involve only the membership of the body in question plus any additional support
staff which may berequired (e.g., attorney required to providelegal advice; supervisor
or witnesses may be required in connection with disciplinary proceeding; labor
negotiator required for consultation). Personswithout an official rolein the meeting
should not be present.

Secret Ballots

Secret ballots are expressly prohibited by section 54953(c). This office has long
disapproved secret ballot voting in open meetings and the casting of mail ballots.
Thus, items under consideration which are not subject to a specific closed meeting
exception must be conductedinafully openforum. (68 Ops.Cal.Atty.Gen. 65 (1985).)
One aspect of the public’ sright to scrutinize and participate in public hearingsistheir
right to witness the decision-making process. If votes are secretly cast, the publicis
deprived of a portion of its right. (See aso 59 Ops.Cal.Atty.Gen. 619, 621-622
(1976).) However, it isthe view of this office that members of abody may cast their
ballots either orally or in writing so long as the written ballots are marked and tallied
in open session and the ballots are disclosable public records.
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Confidentiality of Closed Session

Section 54963 providesthat aperson may not disclose confidential informationthat has
been acquired by attending a proper closed session to a person not entitled to receive
it, unless the disclosure is authorized by the legislative body.

For purposesof thissection, “confidential information” meansacommunication made
in aclosed session that is specifically related to the basis for the legislative body to
meet lawfully in closed session.

If thisprohibitionisviolated, it may be enforced by relying upon current availablelegal
remedies including the following:

Injunctive relief to prevent the disclosure of confidential information.

Disciplinary action against an employee who has willfully disclosed
confidential information in violation of this prohibition. Such disciplinary
action must be first preceded by training or notice of the prohibition.

Referral of a member of a legislative body who has willfully disclosed
confidential information to the grand jury.

However, section 54963 provides that no action may be taken against aperson for any
of the following:

Making a confidential inquiry or complaint to adistrict attorney or grand jury
concerning a perceived violation of law, including disclosing facts that are
necessary to establish theillegality of an action taken by alegislative body or
the potential illegality of an action that has been the subject of deliberation at
a closed session if that action were ultimately to be taken by the legislative
body.

Expressing an opinion concerning the propriety or legality of actionstaken by
a legidlative body in closed session, including disclosure of the nature and
extent of theillegal or potentialy illegal action.

Disclosing information acquired by being present in aclosed session that isnot
confidential information.

Disclosing information under the whistle blower statutes contained in Labor
Code section 1102.5 or Government Code section 53296.
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(See Kleitman v. Superior Court (1999) 74 Cal.App.4th 324, 335, fn. 9 [where the
court found that the contents of a closed session were privileged information and
applied Evidence Code 1040(b)(1), which provides an absolute privilege for
confidential government information to prevent compelled disclosure in a civil
proceeding]; 76 Ops.Cal.Atty.Gen. 289, 290-291 (1993); 80 Ops.Cal.Atty.Gen. 231,
235 (1997).)

Authorized Exceptions

All closed sessions must be conducted pursuant to expressly authorized statutory exceptions.
(854962.) Asstated previously, the closed session exception to open meeting laws has been
narrowly construed by the courts.

A.

Personnel Exception

The purpose of the personnel exception isto avoid undue publicity or embarrassment
for public employeesand to allow full and candid discussion of such employeesby the
body in question. (Fischer v. Los Angeles Unified School Dist. (1999) 70 Cal.App.4th
87, 96; San Diego Union v. City Council (1983) 146 Cal.App.3d 947, 955; 61
Ops.Cal.Atty.Gen. 283,291 (1978).) Accordingly, the Act providesfor closed sessions
regarding the appointment, employment, evaluation of performance, discipline or
dismissal of a public employee. (§54957.)

In Gillespiev. San Francisco Pub. Library Comm'n (1998) 67 Cal.App.4th 1165, the
Library Commission conducted a closed-session meeting to consider appointment of
anew city librarian. Although the mayor actually makes the appointment, the city
charter requirestheLibrary Commissionto participateinthe appointment process. The
court held that the Commission’ sclosed-session meeting under the personnel exception
for the purpose of nominating three candidates for consideration by the mayor was
proper.

In 80 Ops.Cal.Atty.Gen. 308, 311 (1997), this office concluded that the personnel
exception could be utilized by an advisory committee created by a school district to
provide it with recommendations on the employment of a new superintendent after
conducting interviews and deliberations on the applicants. However, abody may not
conduct aclosed session whereit isnot assigned responsibility in connection with the
decision. Accordingly, thisoffice concluded that acounty board of education may not
conduct aclosed session on apersonnel decision wherethat decisionrested solely with
the superintendent, and not with the board. (85 Ops.Cal.Atty.Gen. 77 (2002).)

Under the Act, an employee may request and require a public hearing where the

purpose of the closed session is to discuss specific charges or complaints against the
employee. Under the Act, the employee must be given at |east 24-hour written notice
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of any meeting to hear specific charges or complaints against the employee, or any
action taken at the meeting will be null and void. (8 54957.)

In Fischer v. Los Angeles Unified School Dist. (1999) 70 Cal.App.4th 87, 100, the
court determined that an employee had the right to receive the 24-hour notice only
when the body was considering complaints and charges brought by athird person or
an employee. The court specifically distinguished these hearings concerning
complaints or charges from closed-session meetings to consider the appointment,
employment, evaluation of performance, discipline or dismissal of an employee. In
theselatter instances, the court indicated that the body need not provide 24-hour notice
totheindividualsin question. Thus, when complaintsor chargesare not pending, this
office opined that the Act permits the holding of a closed session to discuss an
employee’'s job performance irrespective of the employee's desires. (61
Ops.Cal.Atty.Gen. 283, 291(1978).) In Duval v. Board of Trustees (2001) 93
Cal.App.4th 902, 909-910, the court found that an employee evaluation could — be
comprehensive or focus on specific instances of conduct; include consideration of the
processto befollowedin conducting the eval uation; providefeedback to theemployee;
and, establish goals for future performance.

InFischer v. LosAngeles Unified School Dist. (1999) 70 Cal.App.4th 87, 101-102, the
court concluded that charges or complaints brought against aperson generally involve
something in the nature of an accusation. An evaluation of performance conductedin
thenormal course of theempl oyer’ sbusinessusually doesnot invol ve communications
resembling an accusation. Thus, areview of a probationary employee to determine
whether permanent status will be conferred does not involve complaints or charges
since no cause need be shown, no reason given and no appeal granted. Under these
circumstances, the employee has no right to be present in a closed session to consider
whether to grant permanent status. (Seealso 78 Ops.Cal . Atty.Gen. 218 (1995) [review
of evaluation and denial of tenure]; Furtado v. Serra Community College (1998) 68
Cal.App.4th 876 [review of evaluation and dismissal of nontenured employeg].) These
reviewsof probationary teachersretain their evaluative nature even though allegations
of misconduct may be a part of the evaluation. These citations arein contrast to Bell
v. Vista Unified School Dist. (2000) 82 Cal.App.4th 672, where the school
superintendent brought a complaint against a teacher before the school board in a
context unrelated to aperformanceevaluation. Inthat case, the court found that the 24-
hour notice was required.

In Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal.App.4th 568, an
employeewas demoted. The demotion was appealed and a hearing officer conducted
a hearing and prepared a report for the full reviewing body to consider in closed
session. The employee contended that he should have been provided with 24-hour
notice of the hearing officer’s report and his right to make the hearing public. The
court concluded that the body was not hearing complaints or charges, but was merely
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deliberating after aproper evidentiary proceeding had been conducted by the hearing
officer. The court found that the employee had the opportunity to contest or present
any information during the hearing, and therefore, neither due process nor the Brown
Act required that he receive notice prior to the closed session. The court found that,
as a general matter, the language of the Act and the legidlative history supported the
conclusion that a body may deliberate in closed session after a public hearing to hear
charges and complaints.

Care must be exercised to analyze the status of the individual involved in a closed
session subject to the personnel exception. If the person is not an “employee,” all
actionmust betakeninpublic session. TheAct definestheterm“employee” toinclude
an officer or anindependent contractor who functionsas an officer or an employee, but
shall not include any elected official, member of a legidative body or other
independent contractors. (8 54957.) Thus, the personnel exception not only applies
to civil service employees or their equivalent, it includes department heads and other
high-ranking local officers. The exception applies to such officias irrespective of
whether they are appointed to an office or merely serve by contract (e.g., contract city
attorney). The key issue is whether the individual functions under the normal
supervision and reporting requirements for an officer or employee, as opposed to that
of an independent contractor who performs atask free of such day to day constraints.
Accordingly, anindependent contractor who performsastudy or constructsabuilding
or project must be selected in an open session of thelegidlative body. (See, e.g., Rowen
v. Santa Clara Unified School District (1981) 121 Cal.App.3d 231, 233 [which
concluded under prior law that discussions regarding the qualifications of an
independent contractor to sell surplusland for the district should have been conducted
in public].)

In no case does the term “employee” include el ected officers or persons appointed to
fill avacancy of an elected office. Elected officers who are separately appointed to
preside over their boards are not employeeswithin the meaning of the Act. Therefore,
complaints against such presiding officers may not be discussed in a closed session.
(See also 61 Ops.Cal.Atty.Gen. 10 (1978).)

The courts and this office have consistently maintained that the personnel exception
must be used in connection with the consideration of a particular employee. The
exemptionisnot availablefor across-the-board decisionsor eval uations of employees,
classifications and salary structures. In Santa Clara Federation of Teachers v.
Governing Board (1981) 116 Cal.App.3d 831, 846, the court concluded that aboard’' s
consideration of ahearing officer’ s decision concerning teacher layoff policy must be
conducted in open session.

INn63 Ops.Cal .Atty.Gen. 153 (1980), we concluded that abstract discussionsconcerning
the creation of a new administrative position and the workload of existing positions
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were inappropriate for a closed session. However, had the workload discussions
involved the evaluation of the performance of specific employees, a closed session
would have been proper for that portion of the discussion.

In Lucasv. Board of Trustees (1971) 18 Cal.App.3d 988, 990, the court determined
that a decision not to rehire a district superintendent of a high school district was
properly madein closed session. Also, in 59 Ops.Cal.Atty.Gen. 532, 536 (1976), we
concluded that the use of a closed session by a school district governing board to
discuss and evaluate the performance of its superintendent was appropriate. 1n both
situations, the superintendent was found to be an “employee.”

In San Diego Union v. City Council (1983) 146 Cal.App.3d 947, the court broke new
ground in delineating the subjects which are appropriate for consideration in closed
sessions under the personnel exception. There, the court considered whether the city
council could meet in closed session to discussthe job performancesand salary levels
of certain employees. The court concluded that a closed session was appropriate for
the purpose of reviewing an employee’s job performance and making the threshold
decision of whether any salary increase should be granted. However, all discussions
concerning the amount of any salary increase should be held in public session.

The court specifically rejected the argument that the terms “employment” or
“performance” as used in section 54957 should be interpreted to include salary level
determinations. Thecourt stated, “ Salariesand other termsof compensation constitute
municipal budgetary matters of substantial public interest warranting open discussion
and eventual electoral public ratification.” (San Diego Union v. City Council (1983)
146 Ca.App.3d 947, 955.) The court stated that although an individua’s job
performance could be consideredin closed session, therewereavariety of other factors
that must be considered in determining the appropriate salary level (e.g., availability
of funds; other funding priorities; relative compensation of similar positionselsewhere,
both inside and outside of the jurisdiction).

The San Diego Union decision has now been codified in section 54957, which states,
“[C]losed sessions held pursuant to this section shall not include discussion or action
on proposed compensation except for areduction of compensation that resultsfromthe
imposition of discipline.” Although the amount of any proposed increase in an
employee’ scompensation may not be considered in closed session, theemployee’ sjob
performance may be discussed in closed session, including the threshold decision of
whether the employee should recelve araise.

To the extent there are bona fide negotiations between a legidative body and an
unrepresented individual who is a current or prospective employee of the body, the
body may meet with its representative to provide instructions on how to conduct the
negotiations. (854957.6.) However, if the board is merely setting the salary without
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entering into bona fide negotiations, this section is inapplicable. The instructionsto
the negotiator may include consideration of an agency’ s available funds and funding
priorities, insofar as such discussions relate to providing instructions to the local
agency’ snegotiator. However, closed sessionsunder section 54957.6 may not include
afinal decision concerning an unrepresented employee’ s compensation.

Pending Litigation and the Attor ney-Client Privilege

(1)

)

Historical Background

In 1953, the Legidature enacted the Act but did not make any provisions for
closed sessions in connection with litigation or the attorney-client privilege.
In 1968, the court, in Sacramento Newspaper Guild v. Sacramento County Bd.
of Suprs. (1968) 263 Cal . App.2d 41, 57, reasoned that the Act was not intended
toimpliedly repeal preexisting and well-established lawsrelating to privileges
and confidentiality. Accordingly, the attorney-client privilege impliedly
authorized closed sessionsfor legislative bodiesto confer with their attorneys.

In 1984, the Legislature enacted SB 2216, chapter 1126, which added section
54956.9 to the Act. That section expressly authorized closed sessions in
connection with pending litigation and created specific procedures and
definitions for implementing these closed sessions.

In 1987, the Legidlature enacted SB 200, chapter 1320, to provide that the
expressly authorized exemption regarding pending litigation is the exclusive
expression of the attorney-client privilege for purposes of conducting closed-
session meetings. Thelegidlation also provided that no closed session may be
held unless it is expressly authorized by statute. (8 54962.) This provision
means that other confidentiality privileges may not be relied upon as implicit
authorization for closed sessions.

Pending Litigation Exception

The codified pending litigation exception relating to local bodiesis contained
in section 54956.9. This section authorizes bodies to conduct closed sessions
with their legal counsel to discuss pending litigation when discussion in open
sessionwould prejudicetheagency inthat litigation. “Litigation” includesany
adjudicatory proceeding, including eminent domain, before a court,
administrative body, hearing officer or arbitrator. For the purpose of this
section, litigation is pending when any of the following occurs: litigation to
which the agency is a party has been initiated formally (8 54956.9(a); 69
Ops.Cal.Atty.Gen. 232, 240 (1986) [issuance of tentative ceaseand desist order
initiates an adjudicatory proceeding]; the agency has decided or is meeting to
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decide whether to initiate litigation (8 54956.9(c); or in the opinion of the
legislative body on advice of itslegal counsel, there is a significant exposure
tolitigation if mattersrelated to specific factsand circumstances are discussed
in open session (8 54956.9(b)(1). Agencies are also authorized to meet in
closed session to consider whether a significant exposure to litigation exists,
based on specific facts and circumstances. (8 54956.9(b)(2); see 71
Ops.Cal.Atty.Gen. 96, 105 (1988) [ mere possibility of judicial review doesnot
constitute significant exposure to litigation based on existing facts and
circumstances].) For purposes of section 54956.9(b)(1) and (b)(2), “existing
facts and circumstances’ are specifically defined in section 54956.9(b)(3),
along with the requirement to disclose certain information regarding the facts
and circumstances prior to the holding of a closed session. (See Chapter IV,
part 4(B) of this pamphlet for a description of the disclosure requirements.)

Existing facts and circumstances which create a significant exposure to
litigation consist only of the following:

. Theagency believesthat factscreating significant exposuretolitigation
are not known to potential plaintiffs. (8 54956.9(b)(3)(A).

. Facts (e.g., an accident, disaster, incident, or transaction) creating
significant exposure to litigation are known to potential plaintiffs. (8
54956.9(b)(3)(B).)

. A clam or other written communication threatening litigation is

received by the agency. (8 54956.9(b)(3)(C).)

. A person makes a statement in an open and public meeting threatening
litigation. (8 54956.9(b)(3)(D).)

. A person makes a statement outside of an open and public meeting
threatening litigation, and an agency official having knowledge of the
threat makes a contemporaneous or other record of the statement prior
to the meeting. (8 54956.9(b)(3)(E).)

Prior to conducting aclosed session under the pending litigation exception, the
body must state on the agendaor publicly announce the subdivision of section
54956.9 which authorizes the session. If litigation has already been initiated,
the body must state the title of the litigation unless to do so would jeopardize
service of process or settlement negotiations. (8 54956.9(c).)

In 75 Ops.Cal .Atty.Gen. 14, 20 (1992), this office concluded that the pending
litigation exception could be invoked by a body to deliberate upon or take
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action concerning the settlement of litigation. The court, in Sacramento
Newspaper Guild, stated:

“In settlement advice, theattorney’ sprofessional task is
to providehisclient afrank appraisal of strength and weakness,
gains and risks, hopes and fears.” (Sacramento Newspaper
Guild v. Sacramento County Bd. of Suprs. (1968) 263
Cal.App.2d 41, 56.)

Elaborating on this reasoning, this office’ s opinion concluded:

“Unless section 54956.9 were given a strained and
unnatural construction, the wording of the statute permits
individual members of alegidative body not only to deliberate
and exchange opinionswith counsel but al so among themselves
in the presence of counsel. As we noted in 69
Ops.Cal.Atty.Gen. 232, 239, supra, the pending litigation
exception fills the need to discuss confidentially with counsel
‘the strength and weaknesses of thelocal’ agency’ spositionin
the litigation. And as articulated by the court in Sacramento
Newspaper Guild, Inc., supra, with respect to both ‘ settlement
and avoidance of litigation,” these are ‘particularly sensitive
activities, whose conduct would be grossly confounded, often
made impossible, by undiscriminating insistence on open
lawyer-client conferences.’” (263 Cal.App.2d at p. 56.)” (75
Ops.Cal.Atty.Gen. 14, 18-19 (1992).) (Origina emphasis.)

The opinion went on to state that a body:

“. .. must be able to confer with its attorney and then
decide in private such matters as the upper and lower limits
with respect to settlement, whether to accept a settlement or
make a counter offer, or even whether to settleat all. Theseare
matters which will depend upon the strength and weakness of
theindividual case asdeveloped from conferring with counsel.
A local agency of necessity must be able to decide and instruct
its counsel with respect to these matters in private.” (75
Ops.Cal.Atty.Gen. 14, 19-20 (1992).)

This interpretation is supported by section 54957.1(a)(3), which requires the
body to disclose settlements where the body accepts a signed settlement
agreement in closed session unlessthe agreement must be approved by another
party or the court. Under the pending litigation exception, it appears that a
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body generally must be aparty or apotential party to litigation in order to meet
in closed session with its attorney. In addition, it is possible that alegislative
body may receive advice from its legal counsel concerning the body’s
participation in litigation as an amicus curiae, even though the language of
section 54956.9 does not clearly authorize a closed session in such
circumstances. (8 54957.1.) When a government entity such as a city or a
county is sued, or when government officials such asacity council or aboard
of supervisors are sued in their officia capacities, questions may arise
concerning what other city or county entities or officials may be considered
partiesfor purposes of the pending litigation exception. 67 Ops.Cal . Atty.Gen.
111, 116-117 (1984), which was issued prior to the enactment of section
54956.9, suggeststhat when the county isaparty to alawsuit, an advisory body
totheboard of supervisorsonthegeneral subject matter of thelawsuit also may
be a party or apotential party for the purposes of conducting a closed-session
meeting to receive advice from its attorney.

In 69 Ops.Cal.Atty.Gen. 232 (1986), this office considered the circumstances
in which a decision by one city body to meet in public on matters related to
pending litigation waived the right of all other bodies of that city to conduct
closed sessionsconcerning the same pending litigation. Our opinion concluded
that one city body’s decision to meet in public session regarding pending
litigation isnot necessarily abar to other city bodieswho wishto exercisetheir
right to confer with their attorney in closed session. Specifically, weconcluded
that the city public works board did not and could not waive the city council’s
right to meet with its attorney in closed session.

Lastly, it should be emphasized that the purpose of the pending litigation
exception is to permit a body to meet with its attorney under certain defined
circumstances. If the attorney is not present (either in person or by
teleconference means), the closed session may not be conducted. 1t should also
be emphasi zed that the purpose of theexceptionisto permit thebody toreceive
legal advice and make litigation decisions only; it is not to be used as a
subterfuge to reach nonlitigation oriented policy decisions. (71
Ops.Cal.Atty.Gen. 96, 104-105 (1988).)

Since the purpose of the pending litigation exception isto protect confidential
attorney-client communications, our opinion in 62 Ops.Cal.Atty.Gen. 150
(1979) continues to be applicable insofar as it concluded that nonconfidential
communi cations between an attorney and hisor her client are not protected. In
that opinion, two boards which were adversariesin alawsuit, along with their
counsel, sought to meet in closed session for purposes of negotiating a
settlement to that lawsuit. Thus, it was the negotiations, rather than
confidential communications between the lawyer and the client, which the
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bodies sought to protect. Accordingly, we concluded that aclosed sessionwas
not appropriate for these negotiations.

This office aso concluded that Evidence Code section 1152 (which renders
inadmissible for the purpose of proving liability, evidence of the conduct or
statements of alitigant during settlement negotiations) does not authorize the
holding of ajoint closed session between two legislative bodies, engaged in
litigation against each other, for the purpose of conducting settlement
negotiations. Section 1152 has as its purpose the fostering of settlements of
disputes rather than the protection of confidential communications. (62
Ops.Cal.Atty.Gen. 150, 154-155 (1979).)

Settlement negotiations, however, may be conducted by the attorneys for the
respective litigating bodies, and a closed session, pursuant to the pending
litigation exception, may be held by each body to consult with its attorney
about the settlement. (62 Ops.Cal.Atty.Gen. 150, 154-155 (1979).)

It is important to remember that the requirements of the pending litigation
exception only apply to communicationsin the context of ameeting. Written
one way confidential attorney-client advice is not ameeting, and therefore, is
not subject to the Brown Act. (Robertsv. City of Palmdale (1993) 5 Cal.4th
363; see page 15 of thispamphlet.) Also, negotiations conducted by alimited
term ad hoc advisory committee comprised solely of lessthan aquorum of the
body isnot subject tothe Act. (Seepage5 of thispamphlet.) Totheextent that
either of these avenues is pursued one must be careful to avoid seridl
communications that would constitute a violation of the Act. (See page 11 of
this pamphlet.)

Real Property Negotiations Exception

The Act contains provisions concerning the circumstances under which a body may
meet in closed session to grant authority to its negotiator concerning the price and
termsof payment inreal property negotiations. (854956.8.) SincetheAct requiresthe
body to report, at the conclusion of the closed session, the approval of an agreement
concluding real property negotiations where the body’ s action renders the agreement
final, the body’ s power to grant authority to its negotiator also includes the power to
finalize any agreement so negotiated. (88 54956.8 and 54957.1.)

Theexceptionfor real property negotiations permitsthe body to meet in closed session
to adviseits negotiator concerning the “price” and “terms of payment” in connection
withthe purchase, sale, |ease or exchange of property by or for theagency. InKleitman
v. Superior Court (1999) 74 Cal.App.4th 324, the court indicated that the purpose for
the exception arises out of the realities of the commercial market place and the need
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to prevent the person with whom thelocal government isnegotiating fromsittinginon
the session at which the negotiating terms are developed. (Kleitmanv. Superior Court
(1999) 74 Cal.App.4th 324, 331; see adso Shapiro v. San Diego City Council (2002)
96 Cal.App.4th 904.)

The closed session, however, must be preceded by an open session in which the body
identifiesthereal property inquestion, theindividual whowill act asitsnegotiator, and
the persons with whom its negotiator may negotiate. In 73 Ops.Cal.Atty.Gen. 1, 5
(1990), this office concluded that adistrict interested in purchasing property could not
identify 700 prospective parcels, but must specifically identify the actual parcels
subject to negotiation so that the public would have the opportunity to voice any
objection to the proposed transaction. Eminent domain proceedings are not subject to
section 54956.8, and a body may hold closed sessions to discuss eminent domain
proceedings with its attorney under the pending litigation exception.

Depending on the circumstances, the agency may designate a member of the body, a
staff person, the agency’s attorney or another person to serve as its negotiator.

Labor Negotiations Exception

The Act provides for closed sessions to enable a legidative body to meet with its
negotiator concerning discussions with employee organizations and unrepresented
employees regarding salaries and fringe benefits. (8 54957.6(a).) However, prior to
the closed session, the body must meet in open session and identify itsnegotiators. The
purpose of the closed session is to permit the body to review its position and instruct
itsnegotiator concerning the conduct of labor negotiationswith current or prospective
employees. During the closed session, thelegislative body may approve an agreement
concluding labor negotiations with its represented employees. (See § 54957.1(a)(6).)
However, closed sessions with the negotiator may not include final action on the
proposed compensation of one or more unrepresented empl oyees.

The scope of the closed session held with the negotiator pursuant to section 54957.6
islimited toissuesconcerning salaries, salary schedules, and compensation paidinthe
form of fringe benefits. In addition, for represented employees, the legidlative body
also may grant authority to its negotiator concerning any other matter within the
statutorily-provided scope of representation. Closed session discussions under the
|abor negotiationsexception may include consideration of an agency’ savailablefunds
and funding priorities, so long as such discussions relate to providing instructions to
the local agency’s designated negotiator. It should be emphasized that the labor
negotiations exception appliesonly to actual bonafidelabor negotiations, and aclosed
session may not be conducted where alegislative body merely wishesto set the salary
of an employee.
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The body may appoint from its membership one or more members constituting less
than a quorum, to act as its negotiator, with whom it may meet and confer in closed
session under the provisions of section 54957.6. (57 Ops.Cal.Atty.Gen. 209, 212
(1974).) However, if a body decides to conduct its meet-and-confer sessions itself
without using a negotiator, the legislative body may not meet in closed session to
review and decide upon its bargaining position. (57 Ops.Cal.Atty.Gen. 209, 212
(1974).) Inaddition, the legidative body as awhole may meet in closed session with
astate conciliator who hasintervened in the negotiations. (8 54957.6(a); seeaso, 51
Ops.Cal.Atty.Gen. 201 (1968).)

For purposes of section 54957.6, theterm “employee’ not only refersto rank and file,
but also includes an officer or an independent contractor who functions as an officer
or employee. Theterm “employee” does not include any elected official, member of
alegidative body, or other independent contractors. (8 54957.6(b).)

E. Public Security Exception

The Act permits local agenciesto meet in closed session with the Attorney General,
district attorney, agency counsel, sheriff, or chief of police or their deputies, or a
security consultant or a security operations manager on matters posing athreat to the
security of public buildings, a threat to the security of essential public services,
including water, drinking water, wastewater treatment, natural gasservice, and electric
service, or athreat to the public’ sright of accessto public servicesor public facilities.
(854957.)

F. License Application Exception

The Act establishes special provisionsfor the consideration of license applications by
persons with criminal records. (8 54956.7.)

Minute Book

The Act provides for the discretionary keeping of a minute book with respect to closed
sessions. (854957.2.) Theminutebook isconfidential and shall beavailableonly to members
of thelegislative body or to acourt in connection with litigationinvolving an alleged violation
of the Act during aclosed session. (854957.2.) Neither the minute book nor the information
which it memorializes may be released by the body’s members. (Cal.Atty.Gen., Indexed
Letter, No. IL 76-201 (October 20, 1976).) However, theminutes of animproper closed session
arenot confidential. (Register Div. of Freedom Newspapers, Inc. v. County of Orange (1984)
158 Cal.App.3d 893, 907-908.)

43


http:Cal.App.3d

Under the Act, the recording of closed sessionsis authorized by section 54957.2 only to the
extent that such recording is accomplished with the knowledge or consent of the other
participantsin the closed session, pursuant to the requirements of Penal Code section 632. (62
Ops.Cal.Atty.Gen. 292 (1979).)

CHAPTER VII.

PENALTIES AND REMEDIES FOR VIOLATION OF THE ACT

If aperson or member of the mediabelievesaviolation of open meeting laws has occurred or is about
to occur, he or she may wish to contact the local body, the attorney for that body, a superior agency
or thedistrict attorney. If such contacts are not successful in resolving the concerns, the complainant
may wishto consider oneof theremediesor penaltiesprovided by the L egislatureto combat viol ations
of the Act. Theseinclude criminal penalties, civil injunctive relief and the award of attorney’ s fees.
In addition, with certain statutory exceptions, actions taken in violation of the Brown Act may be
declared null and void by a court.

1.

Criminal Penalties

TheAct provides criminal misdemeanor penaltiesfor certainviolations. Specifically, the Act
punishes attendance by amember of abody at a meeting where action istaken in violation of
the Act, and where the member intends to deprive the public of information to which the
member knows or has reason to know the public is entitled. (8 54959.) The term “action
taken” as defined by section 54952.6 includes a collective decision, commitment or promise
by amgjority of the membersof abody. Thefact that the decisionistentativerather than final
doesnot shield participantsfrom criminal liability; whether “ action” within the meaning of the
statute was taken would be afactual question in each case. (61 Ops.Cal.Atty.Gen. 283, 292-
293 (1978).) Mere deliberation without the taking of some action will not trigger a criminal
penalty.

Civil Remedies
A. Injunctive, Mandatory or Declaratory Relief
The Act provides two distinct types of civil remedies:

Q) Injunction, mandamus or declaratory relief to prevent or stop violations or
threatened violations. (8 54960.)

(2 Action to void past acts of the body. (8§ 54960.1.)



These remedies are discussed in turn below.

The district attorney or any interested person also may seek injunctive, mandatory or
declaratory relief inasuperior court. (854960.) An*“interested person” may include,
in addition to the public, a public entity or its officers. Unlike the crimina remedy,
these civil remedies do not require that the body take action or that the members act
with aspecific intent to deprive the public of information to which the members know
that the public is entitled.

In granting complai nantsthe power to seek injunctive, mandatory or declaratory relief,
the Legidlature indicated on the face of the statute that such remedies were available
to stop or prevent violations of the Act. (8§ 54960.) This point was reiterated by the
California Supreme Court in the case of Regents of the University of California v.
Superior Court (1999) 20 Cal.4th 509, 522, where it concluded that these remedies
were not availableto redressthe past actions of abody. However, with respect to state
agencies, the L egislature quickly acted to supersedethisinterpretation. (See§11130.)

A body may not always announceitsintended action so asto giveriseto an action for
injunctive, mandatory or declaratory relief. Under these circumstances, the plaintiff
may seek to support its case by demonstrating that a pattern of past conduct indicates
the existence of present or future violations. (Shapiro v. San Diego City Council
(2002) 96 Cal.App.4th 904; Duval v. Board of Trustees (2001) 93 Cal.App.4th 902,
906.) Alternatively, the body may seek to demonstrate that there is a current
controversy that is evidenced by past practices of the body, and the body has not
renunciated such practices. (CAUSE V. City of San Diego (1997) 56 Cal .App.4th 1024,
1029.) The court indicated that since the city would not admit to a violation it was
likely that the current practices would continue. The court in Common Cause V.
Stirling (1983) 147 Cal.App.3d 518, 524, concluded that courts may presume that a
municipality will continue similar practices in light of the city attorney’s refusal to
admit the violation.

Where alegidlative body has committed aviolation of the Act concerning the conduct
of closed sessions subject to the Act, a court may order the body to tape record future
closed sessions pursuant to the procedures set forth in section 54960(b).

Voidability of Action

Either interested persons or the district attorney may seek to have actions taken in
violation of the Act declared null and void by a court. (8 54960.1.) In Boylev. City
of Redondo Beach (1999) 70 Cal.App.4th 1109, 1118, the court ruled that merely
conferring with and giving direction to staff, where no vote was taken and no decision
made, did not constitute action that could be adjudged null and void.
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The Act specifically providesthat before a suit can beinitiated, the complainant must
make within 90 days a written demand to the board to cure or correct the violation,
unless the action was taken in an open session but in violation of section 54954.2
(agendarequirements), in which casethe written demand shall be made within 30 days
from the date the action was taken. (8 54960.1(c)(1); County of Del Norte v. City of
Crescent City (1999) 71 Cal.App.4th 965, 978; Bell v. Vista Unified School Dist.
(2000) 82 Cal.App.4th 672, 684.) The Act further providesthat if the board refuses or
failstocureor correct aviolation of sections54953, 54954.2, 54954.5, 54954.6, 54956
or 54956.5 within 30 daysfrom recei pt of thewritten demand, the complainant may file
asuit to have the action adjudged null and void. (8 54960.1(c)(3).) Suitsunder this
section must be brought within 15 days after receipt of the body’ s decision to cure or
correct, or not to cure or correct; or 15 days after the expiration of the 30-day period
for the body to cure or correct -- whichever is earlier. (8 54960.1(c)(4); see Boyle .
City of Redondo Beach (1999) 70 Cal.App.4th 1109, 1117, fn. 5.) Once an actionis
challenged, abody neverthelessmay cure or correct that action without prejudice and,
where alawsuit has been filed, may have the suit dismissed. (8 54960.1(¢e); see Boyle
v. City of Redondo Beach (1999) 70 Cal.App.4th 1109; Bell v. Vista Unified School
Dist. (2000) 82 Cal.App.4th 672, 685.) Since aviolation may be cured or corrected
after alawsuit has been filed, the plaintiff need not wait for an answer to its demand
that a body cure or correct an action before filing suit. (See Bell v. Vista Unified
School Dist. (2000) 82 Cal.App.4th 672 [where the demand and the lawsuit werefiled
on the same day].)

Exemptions are provided in connection with decisions involving bonds, taxes and
contracts on which there has been detrimental reliance. (854960.1(d).) Also, actions
“in substantial compliance” with the requirements of the Brown Act are exempt. (8
54960.1(d)(1); see County of Del Nortev. City of Crescent City (1999) 71 Cal.App.4th
965, 978-979.) Persons having actual notice of mattersto be considered at a meeting,
within statutorily prescribed time periods in advance of a meeting, are barred from
suing to have an action declared null and void. (8 54960.1(d)(5).)

In a case concerning a similar provision of the open meeting law governing state
agencies, the California Supreme Court found that the time deadlines for notification
andinitiation of alegal action could not beextended, evenif the defendant fraudulently
concealed violations of the open meeting law. The Court concluded that the time
deadlines were intended to balance two conflicting policies: the desire to permit
nullification of an agency’ s decisions on the one hand, and the need not to imperil the
finality of agency decisions, on the other. Extension of the time deadlines would
disturbthisbalance. (Regentsof the University of Californiav. Superior Court (1999)
20 Cal.4th 509, 527.)

For a summary of the foregoing time deadlinesfor filing a suit to void an action
taken by a body see Appendix A.
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Attorney Fees
The Act provides for the award of attorney fees. (8 54960.5.)

TheAct providesthat aplaintiff may receive attorney fees, but the award isagainst the
agency, not theindividual member or members who violated the Act. The defendant
agency also may receive attorney fees when it prevails in afina determination and
when the proceeding agai nst theagency isfrivolousand without merit. (Sutter Sensible
Planning, Inc. v. Board of Supervisors (1981) 122 Cal.App.3d 813, 825-826; Frazer
v. Dixon Unified School Dist. (1993) 18 Cal.App.4th 781, 800.)

The provision authorizing the award of attorney fees and court costs applies to both
trial court and appellate court litigation. (Boyle v. City of Redondo Beach (1999) 70
Cal.App.4th 1109, 1121-1122; International Longshoremen’s & Warehousemen's
Union v. Los Angeles Expert Terminal, Inc. (1999) 69 Cal.App.4th 287, 302-304.)
However, the award of feesis in the nature of a sanction and therefore, due process
must be observed in the making of the award. Accordingly, the court must make
written findingsinorder for areviewing court to determinewhether theawarding court
properly exercised its discretion. (Boyle v. City of Redondo Beach (1999) 70
Cal.App.4th 1109.)

In Common Causev. Stirling (1981) 119 Cal.App.3d 658, thetrial court measured the
petition for attorney fees under section 54960.5 against the standards established in
Code of Civil Procedure section 1021.5, regarding the enforcement of an important
right affecting the public interest.

Sincethetrial court concluded that attorney fees would not have been justified under
section 1021.5, it refused to grant an award under the Act. The appellate court
reversed, stating that even though recoverieswould be small under normal principles,
the damage was to the public integrity and, therefore, the Legislature had determined
that public funds should be made available to pay for attorney fees to enforce these
laws. Factorswhich should be considered in determining whether an award of attorney
feeswould be “unjust” and, therefore, should not be made, include the effect of such
an award on settlement, the necessity for the lawsuit, the lack of injury to the public,
the likelihood that the problem would have been solved by other means, and the
likelihood that the problem would reoccur in the absence of the lawsuit.

Thecasewasremanded to thetrial court which still concluded that the plaintiff wasnot
entitled to attorney fees. The matter once again was appealed, and the appellate court
reversed the trial court a second time. (Common Cause v. Stirling (1983) 147
Cal.App.3d518.) Thecourt held that the plaintiff wasentitled to attorney feesbecause
it had established alegal principle on behalf of the public.
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In International Longshoremen’s & Warehousemen’'s Union v. Los Angeles Expert
Terminal, Inc. (1999) 69 Cal.App.4th 287, 302, the court upheld an award of attorney
fees because without the suit, violations of the Brown Act would have been ongoing.
There, a for profit corporation claimed that it was not subject to the Brown Act.
Plaintiffs demonstrated that the Act was applicable because the entity was created by
acity council in order to exercise delegated governmental authority.

Theaward of feesmay reflect market rates even though the prevailing party’ sattorney

fees were lower. (International Longshoremen’s & Warehousemen’s Union v. Los
Angeles Expert Terminal, Inc. (1999) 69 Cal.App.4th 287, 303.)
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APPENDIX A
TIME DEADLINES
FORFILING A SUIT TOVOID AN ACTION TAKEN BY A BODY

An action is taken that adistrict attorney or interested person believesisin violation
of:

. general open meeting requirement (8 54953)
. agenda requirements for regular meetings (8 54954.2)

. safe harbor notice provisions for closed sessions (§ 54954.5)
. procedures for new taxes and assessments (8§ 54954.6)

. requirements for special meetings (§ 54956)

. requirements for emergency meetings (8 54956.5)

Complainant must make written demand to the body to cure or correct within:

A. 30 days of the action if it were in open session, but in violation of
agenda reguirements.

B. 90 days of the action in all other situations.
Once the body receives demand, it has 30 days to cure or correct the violation.

If thebody failsto cureor correct within this 30-day period, interested person may file
suit to void the action.

The action must be filed within 15 days of:
A. Receipt of decision to cure or correct or refusal to do so.

B. End of 30-day period to cure or correct.
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§ 54957.6.
§ 54957.7.
§ 54957.8.
§ 54957.9.
§ 54957.10.
§ 54958.

§ 54950.

§ 54960.

§ 54960.1.
§ 54960.5.
§ 54961.

§ 54962.
§ 54963.

54950.

In enacting thischapter, the L egislaturefindsand declaresthat the public commissions, boards
and councils and the other public agencies in this State exist to aid in the conduct of the people’s
business. It istheintent of the law that their actions be taken openly and that their deliberations be

Closed session; Labor negotiations

Announcement prior to closed sessions

Closed session; Multijurisdictional drug enforcement agency
Disruption of meeting

Closed session; Deferred Compensation Plan; Early withdrawal
Act supercedes conflicting laws

Violation of Act; Crimina penalty

Violation of Act; Civil remedies

Violation of Act; Actions declared null and void

Costs and attorney fees

Discrimination; Disabled access; Fees for attendance;
Disclosure of victims

Closed session; Express authorization required

Closed session; Disclosure of confidential information

THE RALPH M. BROWN ACT

Policy declaration

conducted openly.

The people of this State do not yield their sovereignty to the agencies which servethem. The
people, in delegating authority, do not give their public servants the right to decide what is good for
the people to know and what is not good for them to know. The peopleinsist on remaining informed

so that they may retain control over the instruments they have created.

54950.5.

Title

This chapter shall be known as the Ralph M. Brown Act.

54951.

Asusedinthischapter, “local agency” meansacounty, city, whether general law or chartered,
city and county, town, school district, municipal corporation, district, political subdivision, or any

Definition of local agency

board, commission or agency thereof, or other local public agency.
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54952. Definition of legidlative body
As used in this chapter, “legidlative body” means:

@ Thegoverning body of alocal agency or any other local body created by state or federal
Statute.

(b) A commission, committee, board, or other body of alocal agency, whether permanent
or temporary, decisionmaking or advisory, created by charter, ordinance, resolution, or formal action
of a legidative body. However, advisory committees, composed solely of the members of the
legidlative body that are less than a quorum of the legidlative body are not legislative bodies, except
that standing committees of a legidlative body, irrespective of their composition, which have a
continuing subject matter jurisdiction, or ameeting schedule fixed by charter, ordinance, resolution,
or formal action of alegislative body are legislative bodies for purposes of this chapter.

(c) (D) A board, commission, committee, or other multimember body that governs a
private corporation, limited liability company, or other entity that either:

(A) Iscreated by the elected legidative body in order to exercise authority
that may lawfully be del egated by the elected governing body to aprivate corporation, limited liability
company, or other entity.

(B) Receives funds from a local agency and the membership of whose
governing body includes a member of the legidative body of the local agency appointed to that
governing body as afull voting member by the legidlative body of the local agency.

2 Notwithstanding subparagraph (B) of paragraph (1), no board, commission,
committee, or other multimember body that governsa private corporation, limited liability company,
or other entity that receives funds from alocal agency and, as of February 9, 1996, has a member of
the legislative body of thelocal agency asafull voting member of the governing body of that private
corporation, limited liability company, or other entity shall be relieved from the public meeting
requirements of this chapter by virtue of achange in status of the full voting member to a nonvoting
member.

(d) The lessee of any hospital the whole or part of which is first leased pursuant to
subdivision (p) of Section 32121 of the Health and Safety Code after January 1, 1994, wherethelessee
exercisesany material authority of alegidlativebody of alocal agency delegatedtoit by that legislative
body whether the lessee is organized and operated by the local agency or by a delegated authority.
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54952.1. Definition of member of a legisative body

Any person elected to serve as amember of alegidative body who has not yet assumed the
dutiesof office shall conform hisor her conduct to the requirementsof thischapter and shall betreated
for purposes of enforcement of this chapter as if he or she has already assumed office.

54952.2. Definition of meeting

@ As used in this chapter, “meeting” includes any congregation of a majority of the
members of alegidative body at the sametime and placeto hear, discuss, or deliberate upon any item
that is within the subject matter jurisdiction of the legislative body or the local agency to which it
pertains.

(b) Except as authorized pursuant to Section 54953, any use of direct communication,
personal intermediaries, or technol ogical devicesthat isemployed by amajority of themembersof the
legislative body to devel op acollective concurrence asto action to betaken on anitem by themembers
of the legidlative body is prohibited.

(© Nothing in this section shall impose the requirements of this chapter upon any of the
following:

Q) Individual contacts or conversations between a member of alegislative body
and any other person.

2 The attendance of a majority of the members of a legidative body at a
conference or similar gathering open to the public that involves a discussion of issues of general
interest to the public or to public agenciesof thetyperepresented by thelegislative body, provided that
a majority of the members do not discuss among themselves, other than as part of the scheduled
program, busi ness of aspecified naturethat iswithinthe subject matter jurisdiction of thelocal agency.
Nothing in this paragraph isintended to allow members of the public free admission to a conference
or similar gathering at which the organizers have required other participants or registrantsto pay fees
or charges as a condition of attendance.

(©)) The attendance of a majority of the members of alegidative body at an open
and publicized meeting organized to address a topic of local community concern by a person or
organization other than the local agency, provided that a majority of the members do not discuss
among themselves, other than as part of the scheduled program, business of a specific naturethat is
within the subject matter jurisdiction of the legidlative body of the local agency.

4) The attendance of amajority of the members of alegislative body at an open

and noticed meeting of another body of the local agency, or at an open and noticed meeting of a
legidlativebody of another local agency, provided that amajority of themembersdo not discussamong
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themselves, other than as part of the scheduled meeting, business of aspecific naturethat iswithin the
subject matter jurisdiction of the legislative body of the local agency.

5) The attendance of amgjority of the members of alegidative body at a purely
social or ceremonial occasion, provided that a mgority of the members do not discuss among
themselves business of a specific nature that iswithin the subject matter jurisdiction of thelegidlative
body of the local agency.

(6) The attendance of amagjority of the members of alegislative body at an open
and noti ced meeting of astanding committee of that body, provided that the membersof thelegislative
body who are not members of the standing committee attend only as observers.

54952.6. Definition of action taken

Asused in this chapter, “action taken” means a collective decision made by amajority of the
members of alegidlative body, a collective commitment or promise by a maority of the members of
a legidlative body to make a positive or a negative decision, or an actual vote by a mgjority of the
members of alegislative body when sitting as a body or entity, upon a motion, proposal, resolution,
order or ordinance.

54952.7. Copiesof Act; Distribution

A legidlative body of alocal agency may require that a copy of this chapter be given to each
member of the legidlative body and any person elected to serve as a member of the legidlative body
who has not assumed the duties of office. An elected legidlative body of alocal agency may require
that acopy of thischapter be given to each member of each legislative body all or amajority of whose
members are appointed by or under the authority of the elected legidative body.

54953. Open meetingsrequired; Teleconferencing; Secret ballots

@ All meetings of thelegidative body of alocal agency shall be open and public, and all
persons shall be permitted to attend any meeting of the legidative body of alocal agency, except as
otherwise provided in this chapter.

(b) @D Notwithstanding any other provision of law, the legidative body of a local
agency may usetel econferencing for the benefit of the public and thelegidlative body of alocal agency
in connection with any meeting or proceeding authorized by law. The teleconferenced meeting or
proceeding shall comply with all requirements of this chapter and all otherwise applicable provisions
of law relating to a specific type of meeting or proceeding.

2 Teleconferencing, as authorized by this section, may be used for al purposes

in connection with any meeting within the subject matter jurisdiction of thelegislativebody. All votes
taken during a teleconferenced meeting shall be by rollcall.
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(©)) If the legidlative body of alocal agency electsto use teleconferencing, it shall
post agendas at all teleconference locations and conduct tel econference meetings in a manner that
protects the statutory and constitutional rights of the parties or the public appearing before the
legislative body of alocal agency. Each teleconference location shall be identified in the notice and
agendaof themeeting or proceeding, and each tel econferencel ocation shall beaccessibleto the public.
During the teleconference, at least a quorum of the members of the legidlative body shall participate
fromlocationswithinthe boundariesof theterritory over whichthelocal agency exercisesjurisdiction.
The agenda shall provide an opportunity for members of the public to address the legidlative body
directly pursuant to Section 54954.3 at each teleconference location.

4) For the purposes of this section, “teleconference” means a meeting of a
legidlative body, the members of which are in different locations, connected by electronic means,
through either audio or video, or both. Nothing in this section shall prohibit a local agency from
providing the public with additional teleconference locations.

(c) No legidative body shall take action by secret ballot, whether preliminary or final.
54953.2. Meeting; Disability rights

All meetings of alegislative body of alocal agency that are open and public shall meet the
protections and prohibitions contained in Section 202 of the Americanswith Disabilities Act of 1990
(42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation thereof.

54953.1. Grand jury testimony by members

The provisionsof thischapter shall not be construed to prohibit the membersof thelegisative
body of alocal agency from giving testimony in private before agrand jury, either asindividuals or
as a body.

54953.3. Conditionsto attendance at meetings

A member of the public shall not be required, as a condition to attendance at a meeting of a
legislativebody of alocal agency, toregister hisor her name, to provide other information, to complete
aquestionnaire, or otherwise to fulfill any condition precedent to his or her attendance.

If an attendance list, register, questionnaire, or other similar document is posted at or near the
entrance to the room where the meeting isto be held, or iscirculated to the persons present during the
meeting, it shall state clearly that the signing, registering, or completion of the document isvoluntary,
and that all persons may attend the meeting regardless of whether a person signs, registers, or
compl etes the document.
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54953.5. Recor ding meetings

@ Any person attending an open and public meeting of alegid ative body of alocal agency
shall havetheright to record the proceedings with an audio or video tape recorder or astill or motion
picture camerain the absence of areasonable finding by the legidative body of the local agency that
the recording cannot continue without noise, illumination, or obstruction of view that constitutes, or
would constitute, a persistent disruption of the proceedings.

(b) Any tape or film record of an open and public meeting made for whatever purpose by
or at the direction of the local agency shall be subject to inspection pursuant to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), but,
notwithstanding Section 34090, may be erased or destroyed 30 daysafter thetaping or recording. Any
inspection of avideo or taperecording shall be provided without charge on avideo or tape player made
available by the local agency.

54953.6. Broadcasting meetings

No legislative body of alocal agency shall prohibit or otherwise restrict the broadcast of its
open and public meetings in the absence of a reasonable finding that the broadcast cannot be
accomplished without noise, illumination, or obstruction of view that would constitute a persistent
disruption of the proceedings.

54953.7. Greater accessto meetings per mitted

Notwithstanding any other provision of law, legislative bodies of local agencies may impose
requirements upon themselves which allow greater access to their meetings than prescribed by the
minimal standards set forth in this chapter. In addition thereto, an elected legidlative body of alocal
agency may impose such requirements on those appointed legislative bodies of the local agency of
whichall or amajority of the membersareappointed by or under theauthority of theelected legislative
body.

54954, Notice of regular meetings; Boundary restrictionsfor all meetings

@ Each legidative body of alocal agency, except for advisory committees or standing
committees, shall provide, by ordinance, resolution, bylaws, or by whatever other ruleisrequired for
the conduct of business by that body, the time and place for holding regular meetings. Meetings of
advisory committees or standing committees, for which an agenda is posted at least 72 hours in
advance of the meeting pursuant to subdivision (a) of Section 54954.2, shall be considered for
purposes of this chapter as regular meetings of the legislative body.

(b) Regular and special meetingsof thelegidativebody shall be heldwithintheboundaries
of the territory over which the local agency exercises jurisdiction, except to do any of the following:
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Q) Comply with state or federal law or court order, or attend a judicial or
administrative proceeding to which the local agency is a party.

2 Inspect real or personal property which cannot be conveniently brought within
theboundariesof theterritory over whichthelocal agency exercisesjurisdiction provided that thetopic
of the meeting is limited to items directly related to the real or personal property.

(©)) Participate in meetings or discussions of multiagency significance that are
outside the boundaries of alocal agency’s jurisdiction. However, any meeting or discussion held
pursuant to this subdivision shall take place within the jurisdiction of one of the participating local
agencies and be noticed by all participating agencies as provided for in this chapter.

4) Meet in the closest meeting facility if thelocal agency has no meeting facility
within the boundaries of the territory over which the local agency exercises jurisdiction, or at the
principal office of thelocal agency if that officeislocated outside theterritory over which the agency
exercises jurisdiction.

5) M eet outside their immediate|jurisdiction with el ected or appointed official sof
the United States or the State of California when a local meeting would be impractical, solely to
discuss alegidative or regulatory issue affecting the local agency and over which the federal or state
officials have jurisdiction.

(6) Meet outsidetheirimmediatejurisdictionif the meeting takesplacein or nearby
afacility owned by the agency, provided that the topic of the meeting is limited to items directly
related to the facility.

@) Vigit the office of the local agency’s legal counsel for a closed session on
pending litigation held pursuant to Section 54956.9, when to do so would reduce legal fees or costs.

(c) Meetings of the governing board of a school district shall be held within the district
except under the circumstances enumerated in subdivision (b), or to do any of the following:

(D) Attend a conference on nonadversarial collective bargaining techniques.

2 Interview members of the public residing in another district with reference to
the trustees’ potential employment of the superintendent of that district.

3 Interview a potential employee from another district.
(d) Meetings of ajoint powers authority shall occur within the territory of at least one of
itsmember agencies, or as provided in subdivision (b). However, ajoint powers authority which has

members throughout the state may meet at any facility in the state which complies with the
requirements of Section 54961.
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(e) If, by reason of fire, flood, earthquake, or other emergency, it shall be unsafe to meet
in the place designated, the meetings shall be held for the duration of the emergency at the place
designated by the presiding officer of thelegislative body or hisor her designeein anoticetothelocal
media that have requested notice pursuant to Section 54956, by the most rapid means of
communication available at the time.

54954.1. Agenda information provided by mail; Fee

Any person may request that a copy of the agenda, or a copy of all the documents constituting
the agenda packet, of any meeting of alegislative body be mailed to that person. If requested, the
agendaand documentsin the agenda packet shall be made avail ablein appropriate alternative formats
to personswith adisability, asrequired by Section 202 of the Americanswith Disabilities Act of 1990
(42U.S.C. Sec. 12132), and thefederal rulesand regul ationsadopted inimplementation thereof. Upon
receipt of the written request, the legislative body or its designee shall cause the requested materials
to be mailed at the time the agenda is posted pursuant to Section 54954.2 and 54956 or upon
distribution to al, or amajority of all, of the members of alegislative body, whichever occursfirst.
Any request for mailed copies of agendas or agenda packets shall be valid for the calendar year in
which it is filed, and must be renewed following January 1 of each year. The legidative body may
establish a fee for mailing the agenda or agenda packet, which fee shall not exceed the cost of
providing theservice. Failure of therequesting person to receivethe agendaor agendapacket pursuant
to this section shall not constitute groundsfor invalidation of the actions of the legidlative body taken
at the meeting for which the agenda or agenda packet was not received.

54954.2. Agenda requirements; Regular meetings

@ At least 72 hours before aregular meeting, the legislative body of the local agency, or
itsdesignee, shall post an agenda containing a brief general description of each item of businessto be
transacted or discussed at the meeting, including items to be discussed in closed session. A brief
general description of anitem generally need not exceed 20 words. The agenda shall specify thetime
and location of the regular meeting and shall be posted in a location that is freely accessible to
members of the public. If requested, the agenda shall be made available in appropriate alternative
formatsto personswith adisability, asrequired by Section 202 of the Americanswith DisabilitiesAct
of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation
thereof. The agenda shall include information regarding how, to whom, and when a request for
disability-related modification or accommodation, including auxiliary aids or services may be made
by a person with adisability who requires amodification or accommodation in order to participatein
the public meeting.

No action or discussion shall be undertaken on any item not appearing on the posted agenda,
except that members of a legidlative body or its staff may briefly respond to statements made or
guestionsposed by personsexercising their publictestimony rightsunder Section 54954.3. Inaddition,
ontheir own initiative or in response to questions posed by the public, amember of alegidative body
or its staff may ask aquestion for clarification, make abrief announcement, or make a brief report on
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his or her own activities. Furthermore, a member of alegidative body, or the body itself, subject to
rules or procedures of the legislative body, may provide a reference to staff or other resources for
factual information, request staff to report back to the body at a subsequent meeting concerning any
matter, or take action to direct staff to place a matter of business on a future agenda.

(b) Notwithstanding subdivision (@), the legidative body may take action on items of
business not appearing on the posted agenda under any of the conditions stated below. Prior to
discussing any item pursuant to this subdivision, the legislative body shall publicly identify theitem.

Q) Upon a determination by a maority vote of the legislative body that an
emergency Situation exists, as defined in Section 54956.5.

2 Upon a determination by a two-thirds vote of the members of the legidative
body present at the meeting, or, if less than two-thirds of the members are present, a unanimous vote
of those members present, that there is a need to take immediate action and that the need for action
came to the attention of the local agency subsequent to the agenda being posted as specified in
subdivision (a).

(©)) The item was posted pursuant to subdivision (@) for a prior meeting of the
legislativebody occurring not morethan five calendar daysprior to thedate actionistaken ontheitem,
and at the prior meeting the item was continued to the meeting at which action is being taken.

54954.3. Public’ sright to testify at meetings

@ Every agenda for regular meetings shall provide an opportunity for members of the
public to directly address the legidlative body on any item of interest to the public, before or during
the legislative body’ s consideration of the item, that is within the subject matter jurisdiction of the
legislative body, provided that no action shall betaken on any item not appearing on the agendaunless
the action is otherwise authorized by subdivision (b) of Section 54954.2. However, the agenda need
not provide an opportunity for members of the public to addressthe legislative body on any item that
hasalready been considered by acommittee, composed exclusively of membersof thelegidativebody,
at a public meeting wherein all interested members of the public were afforded the opportunity to
addressthe committee on theitem, before or during the committee’ s consideration of theitem, unless
the item has been substantially changed since the committee heard the item, as determined by the
legislative body. Every noticefor a special meeting shall provide an opportunity for members of the
publictodirectly addressthelegidlativebody concerning any itemthat hasbeen describedinthenotice
for the meeting before or during consideration of that item.

(b) Thelegidativebody of alocal agency may adopt reasonable regulationsto ensure that

the intent of subdivision (@) is carried out, including, but not limited to, regulations limiting the total
amount of time allocated for public testimony on particular issues and for each individual speaker.
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(c) Thelegidativebody of alocal agency shall not prohibit public criticism of thepolicies,
procedures, programs, or services of the agency, or of the acts or omissions of the legidative body.
Nothing in this subdivision shall confer any privilege or protection for expression beyond that
otherwise provided by law.

54954 .4, Reimbur sement of costs

@ TheL egidature hereby findsand declaresthat Section 12 of Chapter 641 of the Statutes
of 1986, authorizing reimbursement to local agencies and school districts for costs mandated by the
state pursuant to that act, shall be interpreted strictly. The intent of the Legislature is to provide
reimbursement for only those costs which are clearly and unequivocally incurred as the direct and
necessary result of compliance with Chapter 641 of the Statutes of 1986.

(b) In this regard, the Legislature directs all state employees and officials involved in
reviewing or authorizing claims for reimbursement, or otherwise participating in the reimbursement
process, to rigorously review each claim and authorize only those claims, or parts thereof, which
represent costs which are clearly and unequivocally incurred as the direct and necessary result of
compliance with Chapter 641 of the Statutes of 1986 and for which complete documentation exists.
For purposes of Section 54954.2, costs eligible for reimbursement shall only include the actual cost
to post a single agenda for any one meeting.

(c) The Legidlature hereby finds and declares that complete, faithful, and uninterrupted
compliance with the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of
Division 2 of Title 5 of the Government Code) is a matter of overriding public importance. Unless
specifically stated, no future Budget Act, or related budget enactments, shall, in any manner, be
interpreted to suspend, eliminate, or otherwise modify the legal obligation and duty of local agencies
to fully comply with Chapter 641 of the Statutes of 1986 in a complete, faithful, and uninterrupted
manner.

54954.5. Safe harbor agenda for closed sessions

For purposes of describing closed session items pursuant to Section 54954.2, the agendamay
describe closed sessionsas provided below. No legidative body or elected official shall beinviolation
of Section 54954.2 or 54956 if the closed session itemswere described in substantial compliance with
this section. Substantial compliance is satisfied by including the information provided below,
irrespective of its format.

@ With respect to a closed session held pursuant to Section 54956.7:

LICENSE/PERMIT DETERMINATION

Applicant(s): (Specify number of applicants)
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(b) With respect to every item of business to be discussed in closed session pursuant to
Section 54956.8:

CONFERENCE WITH REAL PROPERTY NEGOTIATORS

Property: (Specify street address, or if no street address, the parcel number or
other unique reference, of the real property under negotiation)

Agency negotiator: (Specify namesof negotiatorsattending the closed session)
(If circumstances necessitate the absence of a specified negotiator, an agent or
designee may participate in place of the absent negotiator so long as the name
of the agent or designeeisannounced at an open session held prior to the closed
session.)

Negotiating parties: (Specify name of party (not agent))

Under negotiation: (Specify whether instruction to negotiator will concern
price, terms of payment, or both)

(c) With respect to every item of business to be discussed in closed session pursuant to
Section 54956.9:

CONFERENCE WITH LEGAL COUNSEL--EXISTING LITIGATION
(Subdivision (a) of Section 54956.9)

Name of case: (Specify by referenceto claimant's name, names of parties, case
or claim numbers)

or

Case name unspecified: (Specify whether disclosurewould jeopardize service
of process or existing settlement negotiations)

CONFERENCE WITH LEGAL COUNSEL--ANTICIPATED LITIGATION

Significant exposure to litigation pursuant to subdivision (b) of Section
54956.9: (Specify number of potential cases)

(In addition to the information noticed above, the agency may be required to
provideadditional information ontheagendaorinanoral statement prior tothe
closed session pursuant to subparagraphs (B) to (E), inclusive, of paragraph (3)
of subdivision (b) of Section 54956.9.)
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Initiation of litigation pursuant to subdivision (c) of Section 54956.9: (Specify
number of potential cases)

(d) With respect to every item of business to be discussed in closed session pursuant to
Section 54956.95:

LIABILITY CLAIMS
Claimant: (Specify name unless unspecified pursuant to Section 54961)
Agency claimed against: (Specify name)

(e) With respect to every item of business to be discussed in closed session pursuant to
Section 54957:

THREAT TO PUBLIC SERVICES OR FACILITIES

Consultation with: (Specify name of law enforcement agency and title of
officer, or name of applicable agency representative and title)

PUBLIC EMPLOYEE APPOINTMENT
Title: (Specify description of position to be filled)
PUBLIC EMPLOYMENT
Title: (Specify description of position to be filled)
PUBLIC EMPLOY EE PERFORMANCE EVALUATION
Title: (Specify position title of employee being reviewed)
PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/RELEASE
(No additional information is required in connection with a closed session to
consider discipline, dismissal, or release of a public employee. Discipline

includes potential reduction of compensation.)

H With respect to every item of business to be discussed in closed session pursuant to
Section 54957.6:
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CONFERENCE WITH LABOR NEGOTIATORS

Agency designated representatives:  (Specify names of designated
representatives attending the closed session) (If circumstances necessitate the
absence of a specified designated representative, an agent or designee may
participatein place of the absent representative so long asthe name of the agent
or designee is announced at an open session held prior to the closed session.)

Empl oyee organi zation: (Specify name of organization representing employee
or employees in question)

or

Unrepresented employee: (Specify position title of unrepresented employee
who is the subject of the negotiations)

(9) With respect to closed sessions called pursuant to Section 54957.8:
CASE REVIEW/PLANNING

(No additional information is required in connection with a closed session to
consider case review or planning.)

(h) With respect to every item of business to be discussed in closed session pursuant to
Sections 1461, 32106, and 32155 of the Health and Safety Code or Sections 37606 and 37624.3 of the
Government Code:

REPORT INVOLVING TRADE SECRET

Discussion will concern: (Specify whether discussion will concern proposed
new service, program, or facility)

Estimated date of public disclosure: (Specify month and year)

HEARINGS
Subject matter: (Specify whether testimony/deliberation will concern staff
privileges, report of medical audit committee, or report of quality assurance

committee)

(1) With respect to every item of business to be discussed in closed session pursuant to
Section 54956.86:
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CHARGE OR COMPLAINT INVOLVING INFORMATION PROTECTED BY
FEDERAL LAW

(No additional information is required in connection with a closed session to
discuss a charge or complaint pursuant to Section 54956.86.)

54954.6. New taxes and/or assessments; Procedural requirements

@ (D) Before adopting any new or increased general tax or any new or increased
assessment, the legidative body of alocal agency shall conduct at |east one public meeting at which
local officialsshall allow publictestimony regarding the proposed new or increased general tax or new
or increased assessment in addition to the noti ced public hearing at which thelegislative body proposes
to enact or increase the general tax or assessment.

For purposes of this section, the term “new or increased assessment” does not include any of
the following:

(A)  Afeethat doesnot exceed thereasonablecost of providing theservices,
facilities, or regulatory activity for which the fee is charged.

(B) A servicecharge, rate, or charge, unlessaspecial district’ sprincipal act
requires the service charge, rate, or charge to conform to the requirements of this section.

(©)  Anongoing annual assessment if it is imposed at the same or lower
amount as any previous year.

(D)  Anassessment that does not exceed an assessment formulaor range of
assessments previously specified in the notice given to the public pursuant to subparagraph (G) of
paragraph (2) of subdivision (c) and that was previously adopted by the agency or approved by the
votersin the area where the assessment is imposed.

(E)  Standby or immediate availability charges.

2 Thelegidative body shall provide at least 45 days' public notice of the public
hearing at which the legislative body proposesto enact or increasethe general tax or assessment. The
legislative body shall provide noticefor the public meeting at the sametime and in the same document
asthe notice for the public hearing, but the meeting shall occur prior to the hearing.

(b) Q) Thejoint notice of both the public meeting and the public hearing required by
subdivision (a) with respect to aproposal for anew or increased general tax shall be accomplished by
placing adisplay advertisement of at least one-eighth page in a newspaper of genera circulation for
three weeks pursuant to Section 6063 and by afirst-classmailing to thoseinterested partieswho have
filed awritten request with the local agency for mailed notice of public meetings or hearings on new
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or increased general taxes. The public meeting pursuant to subdivision (@) shall take place no earlier
than 10 days after the first publication of the joint notice pursuant to this subdivision. The public
hearing shall takeplaceno earlier than seven daysafter the public meeting pursuant to thissubdivision.
Notwithstanding paragraph (2) of subdivision (a), thejoint notice need not include notice of the public
meeting after the meeting has taken place. The public hearing pursuant to subdivision (a) shall take
place no earlier than 45 days after the first publication of thejoint notice pursuant to this subdivision.
Any written request for mailed notices shall be effectivefor oneyear fromthe date on whichitisfiled
unlessarenewal request isfiled. Renewal requestsfor mailed noticesshall befiled on or before April
1 of each year. The legislative body may establish a reasonable annual charge for sending notices
based on the estimated cost of providing the service.

2 The notice required by paragraph (1) of this subdivision shall include, but not
be limited to, the following:

(A)  Theamount or rateof thetax. If thetax isproposedto beincreased from
any previousyear, thejoint notice shall separately state both the existing tax rate and the proposed tax
rate increase.

(B)  Theactivity to be taxed.
(C©)  The estimated amount of revenue to be raised by the tax annually.
(D)  The method and frequency for collecting the tax.

(E)  The dates, times, and locations of the public meeting and hearing
described in subdivision (a).

(F) The phone number and address of anindividual, office, or organization
that interested persons may contact to receive additional information about the tax.

(© Q) Thejoint notice of both the public meeting and the public hearing required by
subdivision (@) with respect to aproposal for anew or increased assessment on real property shall be
accomplished through amailing, postage prepaid, in the United Statesmail and shall be deemed given
when so deposited. The public meeting pursuant to subdivision (a) shall take place no earlier than 10
daysafter thejoint mailing pursuant to thissubdivision. The public hearing shall take place no earlier
than seven days after the public meeting pursuant to this subdivision. The envelope or the cover of
the mailing shall include the name of the local agency and the return address of the sender. This
mailed notice shall be in at least 10-point type and shall be given to al property owners proposed to
be subject to the new or increased assessment by amailing by nameto those personswhose namesand
addresses appear on the last equalized county assessment roll or the State Board of Equalization
assessment roll, as the case may be.
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2 Thejoint noticerequired by paragraph (1) of thissubdivision shall include, but
not be limited to, the following:

(A)  Theestimated amount of the assessment per parcel. If the assessment
is proposed to be increased from any previous year, the joint notice shall separately state both the
amount of the existing assessment and the proposed assessment increase.

(B) A general description of the purpose or improvements that the
assessment will fund.

(C©)  The address to which property owners may mail a protest against the
assessment.

(D)  Thephonenumber and address of anindividual, office, or organization
that interested persons may contact to receive additional information about the assessment.

(E) A statement that a majority protest will cause the assessment to be
abandoned if the assessment act used to levy the assessment so provides. Notice shall also state the
percentage of protests required to trigger an election, if applicable.

(F)  The dates, times, and locations of the public meeting and hearing
described in subdivision (a).

(G) A proposed assessment formulaor range as described in subparagraph
(D) of paragraph (1) of subdivision (a) if applicable and that is noticed pursuant to this section.

3 Notwithstanding paragraph (1), in the case of an assessment that is proposed
exclusively for operation and maintenance expenses imposed throughout the entire local agency, or
exclusively for operation and maintenance assessments proposed to be levied on 50,000 parcels or
more, notice may be provided pursuant to this subdivision or pursuant to paragraph (1) of subdivision
(b) and shall include the estimated amount of the assessment of various types, anounts, or uses of
property and the information required by subparagraphs (B) to (G), inclusive, of paragraph (2) of
subdivision (c).

4 Notwithstanding paragraph (1), in the case of an assessment proposed to be
levied pursuant to Part 2 (commencing with Section 22500) of Division 2 of the Streetsand Highways
Codeby aregional park district, regional park and open-space district, or regional open-spacedistrict
formed pursuant to Article 3 (commencing with Section 5500) of Chapter 3 of Division 5 of, or
pursuant to Division 26 (commencing with Section 35100) of, the Public Resources Code, notice may
be provided pursuant to paragraph (1) of subdivision (b).
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(d) Thenoticerequirementsimposed by thissection shall beconstrued asadditional to, and
not to supersede, existing provisions of law, and shall be applied concurrently with the existing
provisions so as to not delay or prolong the governmental decisionmaking process.

(e) Thissection shall not apply to any new or increased general tax or any new or increased
assessment that requires an election of either of the following:

(D) The property owners subject to the assessment.
2 The voters within the local agency imposing the tax or assessment.

H Nothing in this section shall prohibit a local agency from holding a consolidated
meeting or hearing at which the legislative body discusses multiple tax or assessment proposals.

(9) Thelocal agency may recover the reasonabl e costsof public meetings, public hearings,
and notice required by this section from the proceeds of the tax or assessment. The costs recovered
for these purposes, whether recovered pursuant to this subdivision or any other provision of law, shall
not exceed the reasonabl e costs of the public meetings, public hearings, and notice.

(h) Any new or increased assessment that is subject to the notice and hearing provisions
of Article X111C or XIIID of the California Constitution is not subject to the notice and hearing
requirements of this section.

54955. Adjournment

Thelegidative body of alocal agency may adjourn any regular, adjourned regular, special or
adjourned special meeting to a time and place specified in the order of adjournment. Less than a
guorum may so adjourn from timeto time. If all members are absent from any regular or adjourned
regular meeting the clerk or secretary of the legisative body may declare the meeting adjourned to a
stated time and place and he shall cause awritten notice of the adjournment to be given in the same
manner as provided in Section 54956 for special meetings, unless such notice is waived as provided
for special meetings. A copy of the order or notice of adjournment shall be conspicuously posted on
or near thedoor of the placewheretheregular, adjourned regular, special or adjourned special meeting
was held within 24 hours after the time of the adjournment. When a regular or adjourned regular
meeting is adjourned as provided in this section, the resulting adjourned regular meeting isaregular
meeting for all purposes. When an order of adjournment of any meeting failsto state the hour at which
the adjourned meeting is to be held, it shall be held at the hour specified for regular meetings by
ordinance, resolution, bylaw, or other rule.

54955.1. Continuance

Any hearing being held, or noticed or ordered to beheld, by alegislative body of alocal agency
at any meeting may by order or notice of continuance be continued or recontinued to any subsequent
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meeting of the legislative body in the same manner and to the same extent set forth in Section 54955
for the adjournment of meetings; provided, that if the hearing is continued to atimelessthan 24 hours
after the time specified in the order or notice of hearing, a copy of the order or notice of continuance
of hearing shall be posted immediately following the meeting at which the order or declaration of
continuance was adopted or made.

54956. Special meetings

A specia meeting may be called at any time by the presiding officer of the legislative body of
alocal agency, or by amajority of the members of the legidlative body, by delivering written notice
to each member of the legidlative body and to each local newspaper of general circulation and radio
or television station requesting notice in writing. The notice shall be delivered personally or by any
other means and shall be received at |east 24 hours before the time of the meeting as specified in the
notice. Thecall and notice shall specify the time and place of the special meeting and the businessto
betransacted or discussed. No other business shall be considered at these meetings by the legislative
body. The written notice may be dispensed with as to any member who at or prior to the time the
meeting convenes files with the clerk or secretary of the legislative body awritten waiver of notice.
The waiver may be given by telegram. The written notice may aso be dispensed with as to any
member who is actually present at the meeting at the time it convenes.

The call and notice shall be posted at least 24 hours prior to the special meeting in alocation
that is freely accessible to members of the public.

54956.5. Emer gency meetings
@ For purposes of this section, "emergency situation” means both of the following:

(D) An emergency, which shall be defined as awork stoppage, crippling activity,
or other activity that severely impairspublic health, safety, or both, as determined by amajority of the
members of the legidative body.

2 A dire emergency, which shall be defined as a crippling disaster, mass
destruction, terrorist act, or threatened terrorist activity that poses peril so immediate and significant
that requiring a legidative body to provide one-hour notice before holding an emergency meeting
under this section may endanger the public health, safety, or both, as determined by a mgority of the
members of the legidative body.

(b) (D) Subject to paragraph (2), inthe case of an emergency situationinvolving matters
upon which prompt action is necessary due to the disruption or threatened disruption of public
facilities, alegidative body may hold an emergency meeting without complying with either the 24-
hour notice requirement or the 24-hour posting regquirement of Section 54956 or both of the noticeand
posting requirements.
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2 Each local newspaper of general circulation and radio or television station that
has requested notice of special meetings pursuant to Section 54956 shall be notified by the presiding
officer of thelegidative body, or designeethereof, one hour prior to the emergency meeting, or, inthe
caseof adireemergency, at or near thetimethat the presiding officer or designee notifiesthe members
of the legidative body of the emergency meeting. This notice shall be given by telephone and all
telephone numbers provided in the most recent request of a newspaper or station for notification of
specia meetingsshall be exhausted. Inthe event that tel ephone servicesare not functioning, thenotice
requirements of this section shall be deemed waived, and the legidative body, or designee of the
legislative body, shall notify those newspapers, radio stations, or television stations of the fact of the
holding of the emergency meeting, the purpose of the meeting, and any action taken at the meeting as
soon after the meeting as possible.

(c) During ameeting held pursuant to this section, thelegislative body may meetin closed
session pursuant to Section 54957 if agreed to by atwo-thirds vote of the members of the legislative
body present, or, if less than two-thirds of the members are present, by a unanimous vote of the
members present.

(d) All special meeting requirements, as prescribed in Section 54956 shall be applicable
to ameeting called pursuant to this section, with the exception of the 24-hour notice requirement.

(e) The minutes of a meeting called pursuant to this section, a list of persons who the
presiding officer of the legislative body, or designee of the legislative body, notified or attempted to
notify, acopy of therollcall vote, and any actionstaken at the meeting shall be posted for aminimum
of 10 daysin apublic place as soon after the meeting as possible.

54956.6. Fees

No feesmay becharged by thelegidative body of alocal agency for carrying out any provision
of this chapter, except as specifically authorized by this chapter.

54956.7. Closed session; License application of rehabilitated criminal

Whenever alegidative body of aloca agency determinesthat it is necessary to discuss and
determine whether an applicant for a license or license renewal, who has a criminal record, is
sufficiently rehabilitated to obtain the license, thelegidlative body may hold a closed session with the
applicant and the applicant’ sattorney, if any, for the purpose of hol ding the discussion and making the
determination. If the legislative body determines, as aresult of the closed session, that the issuance
or renewal of the license should be denied, the applicant shall be offered the opportunity to withdraw
the application. If the applicant withdraws the application, no record shall be kept of the discussions
or decisions made at the closed session and all matters relating to the closed session shall be
confidential. If the applicant does not withdraw the application, the legislative body shall take action
at the public meeting during which the closed sessionisheld or at its next public meeting denying the
application for the license but all matters relating to the closed session are confidential and shall not
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be disclosed without the consent of the applicant, except in an action by an applicant who has been
denied alicense challenging the denial of the license.

54956.8. Closed session; Real property negotiations

Notwithstanding any other provision of this chapter, alegidlative body of alocal agency may
hold aclosed session with itsnegotiator prior to the purchase, sale, exchange, or lease of real property
by or for thelocal agency to grant authority to its negotiator regarding the price and terms of payment
for the purchase, sale, exchange, or lease.

However, prior totheclosed session, thelegid ative body of thelocal agency shall hold an open
and public session in which it identifiesits negotiators, the real property or real properties which the
negotiations may concern, and the person or persons with whom its negotiators may negotiate.

For purposes of this section, negotiators may be members of the legidative body of the local
agency.

For purposes of this section, “lease” includes renewal or renegotiation of alease.

Nothing in this section shall preclude a local agency from holding a closed session for
discussions regarding eminent domain proceedings pursuant to Section 54956.9.

54956.86. Closed session; Health claims

Notwithstanding any other provision of thischapter, alegidative body of alocal agency which
provides services pursuant to Section 14087.3 of the Welfare and I nstitutions Code may hold aclosed
session to hear a charge or complaint from a member enrolled in its health plan if the member does
not wish to have his or her name, medical status, or other information that is protected by federal law
publicly disclosed. Prior to holding aclosed session pursuant to this section, thelegislative body shall
inform the member, in writing, of his or her right to have the charge or complaint heard in an open
session rather than a closed session.

54956.87. Record exempt; Closed session; County health plan

@ Notwithstanding any other provision of this chapter, the records of a health plan that
is licensed pursuant to the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and that is governed
by a county board of supervisors, whether paper records, records maintained in the management
information system, or records in any other form, that relate to provider rate or payment
determinations, allocation or distribution methodologies for provider payments, formulae or
calculationsfor these payments, and contract negotiationswith providersof health carefor aternative
rates are exempt from disclosure for a period of three years after the contract isfully executed. The
transmission of the records, or the information contained therein in an aternative form, to the board
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of supervisors shall not constitute a waiver of exemption from disclosure, and the records and
information once transmitted to the board of supervisors shall be subject to this same exemption.

(b) Notwithstanding any other provision of law, the governing board of a health plan that
is licensed pursuant to the Knox-Keene Hedth Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and that is governed
by a county board of supervisors may order that a meeting held solely for the purpose of discussion
or taking action on health plan trade secrets, as defined in subdivision (c) of Section 32106 of the
Health and Safety Code, shall be held in closed session. The requirements of making a public report
of action taken in closed session, and the vote or abstention of every member present, may be limited
to abrief general description without the information constituting the trade secret.

(c) The governing board may delete the portion or portions containing trade secretsfrom
any documents that were finally approved in the closed session held pursuant to subdivision (b) that
are provided to persons who have made the timely or standing request.

(d) Nothing in this section shall be construed as preventing the governing board from
meeting in closed session as otherwise provided by law.

(e) The provisions of this section shall not prevent access to any records by the Joint
Legidative Audit Committee in the exercise of its powers pursuant to Article 1 (commencing with
Section 10500) of Chapter 4 of Part 2 of Division 2 of Title2. Theprovisions of this section also shall
not prevent access to any records by the Department of Corporations in the exercise of its powers
pursuant to Article 1 (commencing with Section 1340) of Chapter 2.2 of Division 2 of the Health and
Safety Code.

54956.9. Closed session; Pending litigation

Nothinginthischapter shall be construed to prevent alegidativebody of alocal agency, based
on advice of itslegal counsel, from holding a closed session to confer with, or receive advice from,
itslegal counsal regarding pending litigation when discussion in open session concerning those matters
would prejudice the position of the local agency in the litigation.

For purposes of this chapter, all expressions of the lawyer-client privilege other than those
provided in this section are hereby abrogated. This section is the exclusive expression of the
lawyer-client privilege for purposes of conducting closed-session meetings pursuant to this chapter.

For purposes of this section, “litigation” includes any adjudicatory proceeding, including
eminent domain, before a court, administrative body exercising its adjudicatory authority, hearing
officer, or arbitrator.

For purposes of this section, litigation shall be considered pending when any of the following
circumstances exist:
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@ Litigation, to which the local agency is a party, has been initiated formally.

(b) D A point has been reached where, in the opinion of the legidlative body of the
local agency on the advice of itslegal counsel, based on existing facts and circumstances, thereis a
significant exposure to litigation against the local agency.

2 Based on existing facts and circumstances, the legislative body of the local
agency is meeting only to decide whether a closed session is authorized pursuant to paragraph (1) of
this subdivision.

(©)) For purposesof paragraphs(1) and (2), “ existing factsand circumstances’ shall
consist only of one of the following:

(A)  Factsand circumstancesthat might result in litigation against the local
agency but which the local agency believes are not yet known to a potential plaintiff or plaintiffs,
which facts and circumstances need not be disclosed.

(B)  Facts and circumstances, including, but not limited to, an accident,
disaster, incident, or transactional occurrencethat might result inlitigation against the agency and that
are known to a potential plaintiff or plaintiffs, which facts or circumstances shall be publicly stated
on the agenda or announced.

(C)  Thereceipt of aclaim pursuant to the Tort Claims Act or some other
written communication fromapotential plaintiff threatening litigation, which claim or communication
shall be available for public inspection pursuant to Section 54957.5.

(D) A statement madeby apersoninanopen and public meeting threatening
litigation on a specific matter within the responsibility of the legislative body.

(E) A statement threatening litigation madeby aperson outsidean openand
public meeting on a specific matter within the responsibility of the legislative body so long as the
official or employee of thelocal agency receiving knowledge of the threat makes a contemporaneous
or other record of the statement prior to the meeting, which record shall be available for public
inspection pursuant to Section 54957.5. The records so created need not identify the alleged victim
of unlawful or tortious sexual conduct or anyone making thethreat ontheir behalf, or identify apublic
employee who is the alleged perpetrator of any unlawful or tortious conduct upon which athreat of
litigation is based, unless the identity of the person has been publicly disclosed.

(F Nothing in this section shall require disclosure of written

communications that are privileged and not subject to disclosure pursuant to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1).
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(c) Based on existing factsand circumstances, the legislative body of thelocal agency has
decided to initiate or is deciding whether to initiate litigation.

Prior to holding a closed session pursuant to this section, the legidlative body of the local
agency shall state on the agenda or publicly announce the subdivision of this section that authorizes
the closed session. If the session is closed pursuant to subdivision (a), the body shall state thetitle of
or otherwise specifically identify the litigation to be discussed, unless the body states that to do so
would jeopardize the agency’s ability to effectuate service of process upon one or more unserved
parties, or that to do so would jeopardizeits ability to conclude existing settlement negotiationsto its
advantage.

A local agency shall be considered to be a “party” or to have a “significant exposure to
litigation” if an officer or employee of the local agency is a party or has significant exposure to
litigation concerning prior or prospective activities or alleged activities during the course and scope
of that office or employment, including litigation inwhich it isan issue whether an activity isoutside
the course and scope of the office or employment.

§54956.95. Closed session; Insurance liability

@ Nothing in this chapter shall be construed to prevent ajoint powers agency formed
pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7 of Title 1, for
purposes of insurance pooling, or alocal agency member of the joint powers agency, from holding a
closed session to discuss a claim for the payment of tort liability losses, public liability losses, or
workers compensation liability incurred by the joint powers agency or alocal agency member of the
joint powers agency.

(b) Nothing in this chapter shall be construed to prevent the Local Agency Self-Insurance
Authority formed pursuant to Chapter 5.5 (commencing with Section 6599.01) of Division 7 of Title
1, or alocal agency member of the authority, from holding a closed session to discussaclaim for the
payment of tort liability losses, public liability losses, or workers' compensation liability incurred by
the authority or alocal agency member of the authority.

(© Nothing in thissection shall be construed to affect Section 54956.9 with respect to any
other local agency.

54957. Closed session; Personnel and threat to public security
@ Nothing contained in this chapter shall be construed to prevent the legislative body of

a local agency from holding closed sessions with the Attorney General, district attorney, agency
counsel, sheriff, or chief of police, or their respective deputies, or a security consultant or a security
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operations manager, on matters posing a threat to the security of public buildings, a threat to the
security of essential public services, including water, drinking water, wastewater treatment, natural gas
service, and electric service, or athreat to the public's right of access to public services or public
facilities.

(b) Q) Subject to paragraph (2), nothing contained in this chapter shall be construed
to prevent the legislative body of a local agency from holding closed sessions during a regular or
special meeting to consider the appointment, employment, evaluation of performance, discipline, or
dismissal of a public employee or to hear complaints or charges brought against the employee by
another person or employee unless the employee requests a public session.

2 As acondition to holding a closed session on specific complaints or charges
brought against an employee by another person or employee, the employee shall be given written
notice of his or her right to have the complaints or charges heard in an open session rather than a
closed session, which notice shall be delivered to the employee personally or by mail at least 24 hours
beforethetimefor holding the session. If noticeisnot given, any disciplinary or other action taken by
the legislative body against the employee based on the specific complaints or charges in the closed
session shall be null and void.

(©)) Thelegidativebody a so may excludefromthe public or closed meeting, during
the examination of a witness, any or all other witnesses in the matter being investigated by the
legislative body.

4) For the purposes of this subdivision, the term "employee" shall include an
officer or an independent contractor who functions as an officer or an employee but shall not include
any elected official, member of alegislative body or other independent contractors. Nothing in this
subdivisionshall limitlocal officials ability to hold closed session meetings pursuant to Sections 1461,
32106, and 32155 of the Health and Safety Code or Sections 37606 and 37624.3 of the Government
Code. Closed sessions held pursuant to this subdivision shall not include discussion or action on
proposed compensation except for a reduction of compensation that results from the imposition of
discipline.

8§54957.1. Report at conclusion of closed session

@ Thelegidativebody of any local agency shall publicly report any actiontakeninclosed
session and the vote or abstention of every member present thereon, as follows:

Q) Approval of an agreement concluding real estate negotiations pursuant to
Section 54956.8 shall be reported after the agreement is final, as specified below:

(A) Ifitsownapproval renderstheagreement final, thebody shall report that

approval and the substance of the agreement in open session at the public meeting during which the
closed session is held.

74



(B) If final approval restswith the other party to the negotiations, the local
agency shall disclosethefact of that approval and the substance of the agreement upon inquiry by any
person, as soon as the other party or its agent has informed the local agency of its approval.

2 Approval giventoitslegal counsel to defend, or seek or refrain from seeking
appellate review or relief, or to enter as an amicus curiae in any form of litigation as the result of a
consultation under Section 54956.9 shall be reported in open session at the public meeting during
which the closed sessionisheld. Thereport shall identify, if known, the adverse party or partiesand
the substance of thelitigation. In the case of approval given to initiate or intervene in an action, the
announcement need not identify the action, the defendants, or other particulars, but shall specify that
thedirectiontoinitiate or intervenein an action has been given and that the action, the defendants, and
the other particularsshall, onceformally commenced, be disclosed to any person uponinquiry, unless
todo sowould jeopardizethe agency’ sability to effectuate service of processon oneor moreunserved
parties, or that to do so would jeopardizeits ability to conclude existing settlement negotiationsto its
advantage.

(©)) Approval given to its legal counsel of a settlement of pending litigation, as
defined in Section 54956.9, at any stage prior to or during ajudicial or quasi-judicia proceeding shall
be reported after the settlement isfinal, as specified below:

(A) Ifthelegidlative body acceptsasettlement offer signed by the opposing
party, the body shall report its acceptance and identify the substance of the agreement in open session
at the public meeting during which the closed session is held.

(B) If final approval restswith some other party to thelitigation or with the
court, then as soon as the settlement becomesfinal, and upon inquiry by any person, thelocal agency
shall disclose the fact of that approval, and identify the substance of the agreement.

4) Disposition reached asto claimsdiscussed in closed session pursuant to Section
54956.95 shall be reported as soon asreached in amanner that identifiesthe name of the claimant, the
name of the local agency claimed against, the substance of the claim, and any monetary amount
approved for payment and agreed upon by the claimant.

) Actiontakento appoint, employ, dismiss, accept theresignation of, or otherwise
affect the employment status of a public employee in closed session pursuant to Section 54957 shall
be reported at the public meeting during which the closed sessionisheld. Any report required by this
paragraph shall identify the title of the position. The general requirement of this paragraph
notwithstanding, the report of a dismissal or of the nonrenewal of an employment contract shall be
deferred until the first public meeting following the exhaustion of administrative remedies, if any.
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(6) Approva of an agreement concluding labor negotiations with represented
employees pursuant to Section 54957.6 shall be reported after the agreement is final and has been
accepted or ratified by the other party. Thereport shall identify theitem approved and the other party
or parties to the negotiation.

(b) Reportsthat are required to be made pursuant to this section may be made orally or in
writing. The legidative body shall provide to any person who has submitted a written request to the
legislative body within 24 hours of the posting of the agenda, or to any person who has made a
standing request for all documentation as part of arequest for notice of meetings pursuant to Section
54954.1 or 54956, if the requester is present at the time the closed session ends, copies of any
contracts, settlement agreements, or other documents that were finally approved or adopted in the
closed session. If the action taken results in one or more substantive amendments to the related
documents requiring retyping, the documents need not be released until the retyping is completed
during normal business hours, provided that the presiding officer of the legislative body or hisor her
designeeorally summarizesthe substance of theamendmentsfor the benefit of the document requester
or any other person present and requesting the information.

(c) The documentation referred to in paragraph (b) shall be availableto any person onthe
next business day following the meeting in which the action referred to is taken or, in the case of
substantial amendments, when any necessary retyping is complete.

(d) Nothing in this section shall be construed to require that the legislative body approve
actions not otherwise subject to legislative body approval.

(e No action for injury to a reputational, liberty, or other personal interest may be
commenced by or on behalf of any employee or former employee with respect to whom a disclosure
ismade by alegidative body in an effort to comply with this section.

54957.2. Minutes of closed session

@ Thelegidativebody of alocal agency may, by ordinance or resolution, designateaclerk
or other officer or employee of the local agency who shall then attend each closed session of the
legislative body and keep and enter in aminute book arecord of topics discussed and decisions made
at the meeting. The minute book made pursuant to this section is not a public record subject to
inspection pursuant to the California Public Records Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1), and shall be kept confidential. The minute book shall beavailableonly
to members of the legidlative body or, if aviolation of this chapter is alleged to have occurred at a
closed session, to acourt of general jurisdiction whereinthelocal agency lies. Such minute book may,
but need not, consist of arecording of the closed session.

(b) Anelected |legidative body of alocal agency may requirethat each legislative body all

or amajority of whose membersare appointed by or under the authority of the elected | egislative body
keep aminute book as prescribed under subdivision (a).
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54957.5. Agendas and other materials; Public records

@ Notwithstanding Section 6255 or any other provisions of law, agendas of public
meetings and any other writings, when distributed to al, or a mgjority of all, of the members of a
legislative body of alocal agency by any person in connection with a matter subject to discussion or
consideration at a public meeting of the body, are disclosable public records under the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall
be made available upon request without delay. However, this section shall not include any writing
exempt from public disclosure under Section 6253.5, 6254, 6254.7, or 6254.22.

(b) Writings that are public records under subdivision (a) and that are distributed during
apublic meeting shall be made available for public inspection at the meeting if prepared by the local
agency or a member of its legidlative body, or after the meeting if prepared by some other person.
Thesewritingsshall bemadeavailablein appropriate alternativeformatsupon request by apersonwith
adisability, asrequired by Section 202 of the Americanswith DisabilitiesAct of 1990 (42 U.S.C. Sec.
12132), and the federal rules and regulations adopted in implementation thereof.

(c) Nothing in this chapter shall be construed to prevent the legislative body of alocal
agency from charging afee or deposit for a copy of apublic record pursuant to Section 6253, except
that no surcharge shall be imposed on persons with disabilities in violation of Section 202 of the
Americanswith DisabilitiesAct of 1990 (42 U.S.C. Sec. 12132), and thefederal rulesand regulations
adopted in implementation thereof.

(d) This section shall not be construed to limit or delay the public's right to inspect or
obtain acopy of any record required to be disclosed under the requirements of the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1). Nothing inthis
chapter shall be construed to require a legislative body of a local agency to place any paid
advertisement or any other paid notice in any publication.

54957.6. Closed session; Labor negotiations

€) Notwithstanding any other provision of law, alegislative body of alocal agency may
hold closed sessionswith the local agency’ s designated representatives regarding the salaries, salary
schedules, or compensation paid in the form of fringe benefits of its represented and unrepresented
employees, and, for represented empl oyees, any other matter within the statutorily provided scope of
representation.

However, prior totheclosed session, thelegidlative body of thelocal agency shall hold an open
and public session in which it identifies its designated representatives.

Closed sessionsof alegislativebody of alocal agency, as permitted in thissection, shall befor
the purpose of reviewing its position and instructing the local agency’s designated representatives.
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Closed sessions, as permitted in this section, may take place prior to and during consultations
and discussions with representatives of employee organizations and unrepresented empl oyees.

Closed sessionswith thelocal agency’ sdesignated representativeregarding thesal aries, salary
schedules, or compensation paid in the form of fringe benefits may include discussion of an agency’s
available funds and funding priorities, but only insofar as these discussions relate to providing
instructions to the local agency’ s designated representative.

Closed sessions held pursuant to this section shall not include final action on the proposed
compensation of one or more unrepresented employees.

For the purposes enumerated in thissection, alegislative body of alocal agency may al so meet
with a state conciliator who has intervened in the proceedings.

(b) For the purposes of this section, the term “employee” shall include an officer or an
independent contractor who functions as an officer or an employee, but shall not include any elected
official, member of alegidative body, or other independent contractors.

54957.7. Announcement prior to closed sessions

@ Prior to holding any closed session, the legislative body of the local agency shall
disclose, in an open meeting, the item or items to be discussed in the closed session. The disclosure
may take the form of areference to the item or items as they are listed by number or letter on the
agenda. In the closed session, the legislative body may consider only those matters covered in its
statement. Nothinginthissection shall require or authorize adisclosure of information prohibited by
state or federal law.

(b) After any closed session, the legidlative body shall reconvene into open session prior
to adjournment and shall make any disclosures required by Section 54957.1 of action taken in the
closed session.

(c) The announcements required to be made in open session pursuant to this section may
be made at thelocation announced in the agendafor the closed session, aslong asthe publicisallowed
to be present at that location for the purpose of hearing the announcements.

54957.8. Closed session; Multijurisdictional drug enforcement agency
Nothing contained in this chapter shall be construed to prevent the legislative body of a

multijurisdictional drug law enforcement agency, or an advisory body of amultijurisdictional druglaw
enforcement agency, from holding closed sessionsto discussthe case records of any ongoing criminal
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investigation of themultijurisdictional drug law enforcement agency or of any party tothejoint powers
agreement, to hear testimony from persons involved in the investigation, and to discuss courses of
action in particular cases.

“Multijurisdictional drug law enforcement agency,” for purposes of thissection, meansajoint
powersentity formed pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division
7 of Title 1, which provides drug law enforcement services for the parties to the joint powers
agreement.

The Legidature finds and declares that this section is within the public interest, in that its
provisions are necessary to prevent the impairment of ongoing law enforcement investigations, to
protect witnesses and informants, and to permit the discussion of effective courses of action in
particular cases.

54957.9. Disruption of meeting

In the event that any meeting iswillfully interrupted by a group or groups of persons so asto
render the orderly conduct of such meeting unfeasible and order cannot be restored by the removal of
individualswho arewillfully interrupting the meeting, the membersof thelegislative body conducting
the meeting may order the meeting room cleared and continuein session. Only matters appearing on
the agenda may be considered in such a session. Representatives of the press or other news media,
except those participating in the disturbance, shall be allowed to attend any session held pursuant to
this section. Nothing in this section shall prohibit the legisative body from establishing a procedure
for readmitting anindividual or individualsnot responsiblefor willfully disturbing theorderly conduct
of the meeting.

54957.10. Closed session; Deferred Compensation Plan; Early withdrawal
Notwithstanding any other provision of law, a legidative body of aloca agency may hold

closed sessions to discuss alocal agency employee’s application for early withdrawal of fundsin a

deferred compensation plan when the application is based on financial hardship arising from an

unforeseeable emergency dueto illness, accident, casualty, or other extraordinary event, as specified

in the deferred compensation plan.

54958. Act super cedes conflicting laws

The provisions of this chapter shall apply to the legidative body of every local agency
notwithstanding the conflicting provisions of any other state law.

54959. Violation of Act; Criminal penalty

Each member of alegidlative body who attendsameeting of that | egidl ative body where action
istaken in violation of any provision of this chapter, and where the member intends to deprive the
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public of information to which the member knows or has reason to know the public is entitled under
this chapter, is guilty of a misdemeanor.

54960. Violation of Act; Civil remedies

@ Thedistrict attorney or any interested person may commence an action by mandamus,
injunction or declaratory relief for the purpose of stopping or preventing violations or threatened
violations of this chapter by members of the legislative body of aloca agency or to determine the
applicability of this chapter to actions or threatened future action of the legislative body, or to
determine whether any rule or action by the legidlative body to penalize or otherwise discourage the
expression of one or more of its members is valid or invalid under the laws of this state or of the
United States, or to compel the legidlative body to tape record its closed sessions as hereinafter
provided.

(b) The court in its discretion may, upon ajudgment of a violation of Section 54956.7,
54956.8, 54956.9, 54956.95, 54957, or 54957.6, order the legislative body to tape record its closed
sessions and preserve the tape recordings for the period and under the terms of security and
confidentiality the court deems appropriate.

(c) (D) Each recording so kept shall beimmediately labeled with the date of the closed
session recorded and thetitle of the clerk or other officer who shall be custodian of the recording.

2 The tapes shall be subject to the following discovery procedures:

(A)  Inany casein which discovery or disclosure of the tape is sought by
either thedistrict attorney or the plaintiff inacivil action pursuant to Section 54959, 54960, or 54960.1
alleging that a violation of this chapter has occurred in a closed session which has been recorded
pursuant to this section, the party seeking discovery or disclosure shall file awritten notice of motion
with the appropriate court with notice to the governmental agency which has custody and control of
thetaperecording. The notice shall be given pursuant to subdivision (b) of Section 1005 of the Code
of Civil Procedure.

(B)  The notice shall include, in addition to the items required by Section
1010 of the Code of Civil Procedure, all of the following:

(1) | dentification of the proceedinginwhichdiscovery or disclosure
issought, the party seeking discovery or disclosure, the date and time of the meeting recorded, and the
governmental agency which has custody and control of the recording.

(i)  An affidavit which contains specific facts indicating that a
violation of the act occurred in the closed session.
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(©)) If the court, following areview of the motion, findsthat there is good cause to
believe that a violation has occurred, the court may review, in camera, the recording of that portion
of the closed session alleged to have violated the act.

4) If, following the in camera review, the court concludes that disclosure of a
portion of the recording would be likely to materially assist in the resolution of thelitigation alleging
violation of this chapter, the court shall, in its discretion, make a certified transcript of the portion of
the recording a public exhibit in the proceeding.

5) Nothing in this section shall permit discovery of communications which are
protected by the attorney-client privilege.

54960.1. Violation of Act; Actions declared null and void

@ Thedistrict attorney or any interested person may commence an action by mandamus
or injunction for the purpose of obtaining ajudicial determination that an action taken by alegislative
body of alocal agency in violation of Section 54953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5
isnull and void under this section. Nothing in this chapter shall be construed to prevent alegidative
body from curing or correcting an action challenged pursuant to this section.

(b) Prior to any action being commenced pursuant to subdivision (a), the district attorney
or interested person shall make a demand of the legislative body to cure or correct the action alleged
to have been taken in violation of Section 54953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5. The
demand shall beinwriting and clearly describethe challenged action of thelegidative body and nature
of the alleged violation.

(c) (D) The written demand shall be made within 90 daysfrom the date the action was
taken unlessthe action wastaken in an open session but in violation of Section 54954.2, inwhich case
the written demand shall be made within 30 days from the date the action was taken.

2 Within 30 days of receipt of the demand, the legislative body shall cure or
correct the challenged action and inform the demanding party inwriting of itsactionsto cureor correct
or inform the demanding party in writing of its decision not to cure or correct the challenged action.

(©)) If the legidative body takes no action within the 30-day period, the inaction
shall be deemed a decision not to cure or correct the challenged action, and the 15-day period to
commence the action described in subdivision (a) shall commence to run the day after the 30-day
period to cure or correct expires.

4) Within 15 daysof receipt of thewritten notice of thelegislative body'sdecision
to cure or correct, or not to cure or correct, or within 15 days of the expiration of the 30-day period to
cure or correct, whichever is earlier, the demanding party shall be required to commence the action
pursuant to subdivision (a) or thereafter be barred from commencing the action.
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(d) An action taken that is alleged to have been taken in violation of Section 54953,
54954.2, 54954.5, 54954.6, 54956, or 54956.5 shall not be determined to be null and void if any of
the following conditions exist:

@D The action taken wasin substantial compliance with Sections 54953, 54954.2,
54954.5, 54954.6, 54956, and 54956.5.

2 The action taken was in connection with the sale or issuance of notes, bonds,
or other evidences of indebtedness or any contract, instrument, or agreement thereto.

(©)) The action taken gave rise to a contractual obligation, including a contract let
by competitive bid other than compensation for servicesin the form of salary or feesfor professiona
services, upon which a party has, in good faith and without notice of achallengeto the validity of the
action, detrimentally relied.

4) The action taken was in connection with the collection of any tax.

5) Any person, city, city and county, county, district, or any agency or subdivision
of thestate all eging noncompliancewith subdivision (a) of Section 54954.2, Section 54956, or Section
54956.5, because of any defect, error, irregularity, or omission in the notice given pursuant to those
provisions, had actual notice of theitem of businessat least 72 hours prior to the meeting at which the
action was taken, if the meeting was noticed pursuant to Section 54954.2, or 24 hours prior to the
meeting at which the action was taken if the meeting was noticed pursuant to Section 54956, or prior
to the meeting at which the action was taken if the meeting is held pursuant to Section 54956.5.

(e During any action seeking ajudicial determination pursuant to subdivision (@) if the
court determines, pursuant to a showing by the legislative body that an action alleged to have been
taken in violation of Section 54953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5 has been cured or
corrected by a subsequent action of the legidlative body, the action filed pursuant to subdivision (a)
shall be dismissed with prejudice.

() The fact that alegidative body takes a subsequent action to cure or correct an action
taken pursuant to this section shall not be construed or admissible as evidence of aviolation of this
chapter.

54960.5. Costs and attorney fees
A court may award court costs and reasonabl e attorney feesto the plaintiff in an action brought
pursuant to Section 54960 or 54960.1 whereit isfound that alegidative body of thelocal agency has

violated this chapter. The costs and fees shall be paid by the local agency and shall not become a
personal liability of any public officer or employee of the local agency.
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A court may award court costs and reasonable attorney fees to a defendant in any action
brought pursuant to Section 54960 or 54960.1 where the defendant has prevailed in a find
determination of such action and the court findsthat theaction wasclearly frivolousand totally lacking
in merit.

54961. Discrimination; Disabled access; Feesfor attendance; Disclosur e of victims

@ No legidlative body of alocal agency shall conduct any meeting in any facility that
prohibitsthe admittance of any person, or persons, on the basisof race, religiouscreed, color, national
origin, ancestry, or sex, or which isinaccessible to disabled persons, or where members of the public
may not be present without making a payment or purchase. This section shall apply to every local
agency as defined in Section 54951.

(b) No notice, agenda, announcement, or report required under this chapter need identify
any victim or alleged victim of tortious sexual conduct or child abuse unlesstheidentity of the person
has been publicly disclosed.

54962. Closed session; Express authorization required

Except as expressly authorized by this chapter, or by Sections 1461, 1462, 32106, and 32155
of the Health and Safety Code or Sections 37606 and 37624.3 of the Government Code asthey apply
to hospitals, or by any provision of the Education Code pertaining to school districts and community
college districts, no closed session may be held by any legidative body of any local agency.

54963. Closed session; Disclosur e of confidential infor mation

@ A person may not disclose confidential information that has been acquired by being
present in a closed session authorized by Section 54956.7, 54956.8, 54956.86, 54956.87, 54956.9,
54957, 54957.6, 54957.8, or 54957.10 to aperson not entitled to receiveit, unlessthelegidlative body
authorizes disclosure of that confidential information.

(b) For purposes of thissection, "confidential information” meansacommunication made
in aclosed session that is specifically related to the basis for the legislative body of alocal agency to
meet lawfully in closed session under this chapter.

(c) Violation of thissection may be addressed by the use of such remediesasare currently
available by law, including, but not limited to:

Q) Injunctiverelief to prevent thedisclosureof confidential information prohibited
by this section.

2 Disciplinary action against an employeewho haswillfully disclosed confidential
information in violation of this section.
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(©)) Referral of a member of a legidative body who has willfully disclosed
confidential information in violation of this section to the grandjury.

(d) Disciplinary action pursuant to paragraph (2) of subdivision (c) shall require that the
employee in question has either received training as to the requirements of this section or otherwise
has been given notice of the requirements of this section.

(e) A local agency may not take any action authorized by subdivision (c) against aperson,
nor shall it be deemed a violation of this section, for doing any of the following:

Q) Making a confidential inquiry or complaint to adistrict attorney or grand jury
concerning aperceived violation of law, including disclosing factsto adistrict attorney or grand jury
that are necessary to establish theillegality of an action taken by alegidative body of alocal agency
or the potential illegality of an action that has been the subject of deliberation at aclosed sessionif that
action were to be taken by alegidative body of alocal agency.

2 Expressing an opinion concerning the propriety or legality of actionstaken by
alegidative body of alocal agency in closed session, including disclosure of the nature and extent of
theillegal or potentialy illegal action.

(©)) Disclosing information acquired by being present in aclosed session under this
chapter that is not confidential information.

H Nothing in this section shall be construed to prohibit disclosures under the

whistleblower statutes containedin Section 1102.5 of the Labor Codeor Article4.5 (commencingwith
Section 53296) of Chapter 2 of this code.
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